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INTRODUCTION
 
 
This paper presents a description of the content of the function  
jurisdictional specifically of the Penitentiary Judge in the Federal District,
taking into account that there are theories that determine, that indicate that the penalty
as an end that is exhausted and is an evil that compensates for the evil caused by the crime;
In this way we can say that punishment constitutes a means to obtain
of useful purposes, these being the backbone to avoid the commission of crimes or
faults.
 
 
The aim of the Penitentiary Judge is to establish a more integrated
there, not only to reach a consolidation of the validity of the legal norm-
Penal as a suitable mechanism to guarantee community coexistence,
seeking to protect victims, avoiding sources of risk of new
victimization arising from the conduct of the convicted perpetrator. No
trying to determine that there are signs that respond to the fact that the
offender has a failure within society, if not requesting reintegration
community of the convict, favoring dynamics of "taking responsibility" for the
fact committed.
 
 
I like to point out with the present that the rules of conduct constitute duties
specific or obligations that are imposed on the convicted person for compliance
during their confinement, the rules of conduct that therefore serve to create the
precise conditions for reducing the risk of committing new
crimes and the promotion of circumstances for the reintegration into society of
offender.
  
 
 
 
           The figure of the prison guarantor would come to form a system that
would dignify the best application of justice in the local penitentiary system, since
It should be noted that in our Local Ordinances there is no such thing as
Institution that regulates this activity since in the execution of the prison sentence
Freedom involves various Authorities, mainly Administrative ones.  
 
 
           Since the figure of the Penitentiary Judge would be established as an Authority
Jurisdictional that guarantees and controls the correct functioning of the relationship
of penitentiary establishments. That is why it is important for me to point out that leaving
in the hands of the prison administration, without effective judicial control, the
modification of the sentences imposed, firm conflicts with basic principles of
a social and democratic state of law.
 
 
            For this reason it is important to know that the Penitentiary Judge must be aware of
everything concerning the penitentiary establishment and not who escapes as
Administrative authority of the same. For this purpose, it is worth mentioning the Penitentiary Judge.
should not be limited to being a preceptor of a news item if or in turn given the
importance that it should acquire, you must carry out the intervention of everything
concerning the treatment of prisoners.
 
 
           Without a doubt, this work has a purpose, to determine that the judicial sphere must
take on its character as a Power established in our legal framework.
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CHAPTER I
OVERVIEW OF THE PROSECUTION AND ADMINISTRATION OF JUSTICE
AND THE EXECUTION OF CRIMINAL PENALTIES.
In this chapter we will talk about the authorities in charge
of the procurement and administration of justice as indicated in the title of the
present chapter, but especially of the work as well as the background of the
Public Ministry which arises from the genius of the constituent of 1917, his
concept, among other aspects.
It is also important to highlight the work of the judges, and this is where
The research work of the previous figure is reflected, since of these two
will depend on how the trial is resolved. This will also be the case for the
prison authorities.  
1.1. The work of the Public Prosecutor's Office.
At this point, the importance of the public ministry will be investigated.
in our country since its creation until today, but first of all it is
It is important to talk about the concept for this Carlos Barragán Salvatierra,
states the following: “It is an institution, in accordance with Colin's definition
Sánchez, dependent on the State (Executive Branch), acts on behalf of the
social interest in the exercise of criminal action and social protection, in all those
cases assigned to it by law.
Fenech defines the Public Prosecutor's Office as 'a necessary accusing party,
of a public nature, entrusted by the State it represents, to request the
performance of the punitive and compensation claim, where appropriate, in the process
penal'.
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On the other hand, Master Fix-Zamudio describes the Public Ministry as the
State body that performs judicial functions, whether as a party or as a
auxiliary subject in the various procedural branches, especially in the criminal one, and that
He currently carries out administrative activities, as a counselor
legal authority of the government authorities carries out the defense of legality. The
Jurist Mussio makes a criticism by pointing out that:
It is a tyrannical institution, like the Trojan horse, full of weapons and
soldiers, of perfidy, tricks and deceit, has been sacrilegiously introduced
in the temple of justice, adorned in velvet with long gold cords,
sunk like a thorn in the heart of the judiciary and also called
Among us, due to simple paganism, the Public Ministry, the most important entity
monstrous and contradictory, immoral and unconstitutional at the same time that it is now
sovereign, gold slave, now he wears the chains around his neck, now he holds them and other times with
Contempt for all law summed up in his latest attitudes is an entity without intelligence
no conscience, an automaton and a machine that must move at the will of Power
Executive.
The Mexican Legal Dictionary defines the Public Ministry as the
unitary and hierarchical institution dependent on the executive body, which has
as essential functions those of prosecution of crimes and the exercise of
criminal proceedings; intervention in other proceedings and, finally, as a consultant and
advisor to judges and courts.”1
The above concepts have in common that the primary task of the
The Public Ministry is to prosecute and investigate crimes, and to exercise the right of action.
criminal, the above regardless of which power it is subject to, of course,
It should not be undervalued, because indeed, as Mussio points out,
This depends largely on the mistakes made over the years and the reason why
which citizens do not believe in this authority.
                                                 
1 Barragan Salvatierra, Carlos, Criminal Procedure Law, Ed. McGraw-Hill. Mexico City
(1999), pp. 131-132.
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Although the legislator of 1917 initially created it and gave it the
elements necessary to be able to carry out with determination, firmness and perseverance your
work to date has not been able to obtain a favorable result, neither
We have to generalize, but the bad always stands out.  
In general, each of the previous doctrinaires has a particular
way of defining what the Public Ministry is for them, but it is not quite
a complete concept, which is why the following is done below:
It is the State body responsible for prosecuting and investigating crimes,
as it is clear from the Constitution itself, article 21, and in a certain
moment to exercise criminal action before a properly judicial authority. The
previous concept, perhaps it is not so extensive and laborious, on the contrary it is brief and
precise, since it expressly indicates the fundamental work for the case at hand, and
which will be developed below:
To do this it is important to go back to the colonial era, since during the
pre-Hispanic era there is no precedent, considered evident,
difference from the indicated stage.  
The Spanish legislation that was applied during the colonial era called
the members of this institution "promoters or fiscal attorneys" with three
main powers:  
a) Defenders of the Crown's tax interests, an activity of which
they took their name;  
b) Prosecutors of crimes and accusers in criminal proceedings, and  
c) Court advisors, especially those of the hearings, for the purpose of
to monitor the proper conduct of the administration of justice.
  This orientation predominated in the first legal systems
constitutional of our country, since it is enough to point out that the Constitutional Decree
for the Freedom of Mexican America, issued in Apatzingán in 1814;
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Constitution of 1824, the Seven Laws of 1836, and the Organic Bases of 1843,
They placed the aforementioned prosecutors or tax promoters as members of the
judicial bodies, with the traditional activities mentioned above
previously, but without establishing a true unitary and hierarchical organism.
 "The institution begins to take shape with its own characteristics in the
Constitution of 1857, in whose article 91, which was not the subject of debates in the
Constituent Assembly, it was decided that the "SCJ" would be composed of eleven ministers
owners, four substitutes, a prosecutor and an attorney general; all elected in
indirectly in the first degree for a period of six years ("a." 92) and not
required a professional degree but exclusively: "to be instructed in science"
of the right, in the opinion of the electors'' («a.» 93).”2
  However, this Hispanic tradition underwent a substantial modification,
less in its organic aspect, due to the reform of 1900 to said
articles of the constitution of February 5, 1857, which removed from the
integration of the Supreme Court of Justice, the Attorney General and the Prosecutor and by
the contrary established that: the officials of the Public Ministry (MP) and the
Attorney General who is to preside over it, will be appointed by the Executive, with which
which introduced French influence into the institution”3.
  “In articles 21 and 102 of the current Constitution, of February 5,
1917, several changes were noted in the regulation of the Public Ministry, by virtue of
that he was dismissed from the investigating judge, being given the first of
the aforementioned precepts, the exclusive power of investigation and prosecution
of crimes, as well as the command of the judicial police, the latter as a body
special, and furthermore, as stated in the aforementioned article 102 of the Constitution,
powers of the Attorney General of the Republic in addition to those assigned to him
had been conferred from the Organic Law of December 16, 1908 as head
                                                 
2 LEGAL RESEARCH INSTITUTE. LEGAL DICTIONARY 2000. Editorial
UNAM, Mexico, 2000. Page 1770.  
 
3 Op. Cit.  
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of the MP, a new power was assigned to him, inspired by the figure of the Attorney
General of the United States, that is, the one relating to the legal advice of the
Federal Executive.”4
As regards its current situation, in the organic laws of the
Public Ministry, both at the federal and entity levels
federative, the essential concern of regulating in a manner is noted
the function of investigation and prosecution of crimes is predominant and is left to
a second term both the legal advice of the government introduced in the
Constitution of 1917 as its intervention in other procedural branches.
This concentration of persecutory powers is observed in the codes
of criminal proceedings, if we take as models the federal one of 1934 and the
district of 1932 (followed essentially by the remaining entities
federative), which exclusively attribute to the Public Ministry itself the
investigation of crimes with the assistance of the judicial police, body
specialized that is at your service.  
An essential aspect that is observed in the orientation of the aforementioned codes
currently in force, is the granting to the Public Ministry of the so-called
“monopoly on the exercise of criminal action”, which derives from an interpretation that
It is considered debatable, according to article 21 of the Constitution, which means that they are
The agents of the institution are the only ones entitled to initiate the accusation
through the procedural act known as "consignment", which initiates the process; that
The injured party and his successors in title are not parties in the same sense
process, and they are only given limited intervention in the acts related
with the repair of damage or civil liability arising from the crime,
taking into account that the aforementioned reparation is an aspect of public punishment.
Regarding the functions of the Public Ministry, which are already
They mentioned, as is the case of pursuing and investigating crimes, it begins with the
preliminary investigation, of course this cannot proceed unless there is a prior complaint
                                                 
4 Ibid.
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or complaint as the case may be; it will also be mentioned regarding the
consignment and conclusions, which are other functions performed by the
figure under study, of course, in each of its respective procedural moments,
but all of great importance.
A) PRELIMINARY INVESTIGATION
José Alberto Garrone, points out that it is: “I. Action and effect of finding out (of
Latin ad, to, and verificare: from verum, true, and facere, to do). To investigate the truth
until we manage to discover it.
  The word is used, in its most general and ordinary form, in reference
to the criminal procedural sphere.”5  
  Article 1 of the Federal Code of Criminal Procedure, by establishing
the different periods of the criminal procedure, indicates in its section I that of the
preliminary investigation, which includes the necessary steps to ensure that the
The Public Prosecutor's Office may be determined in order to exercise criminal action.
  This preliminary investigation stage is also called
preliminary, the actions are carried out, in administrative headquarters, by the Ministry
Public. The investigation phase includes the complaint or the lawsuit (which
starts the investigation) until the exercise of criminal action, with the
consignment, or where appropriate, the filing agreement with the conclusion of the
investigation, or the determination of confidentiality, which only suspends the
ascertainment.
  The purpose of the investigation is for the Public Prosecutor's Office to carry out all
the necessary steps to prove the crime and the alleged
responsibility of the person being processed, in short it is a preparation for the
exercise of criminal action.
                                                 
j5 GARRONE, José Alberto. Abeledo-Perrot Legal Dictionary. Volume I Ed. Abeledo-Perrot.
Buenos Aires 1986. Page 26.
7
 
  The investigation therefore involves all the actions
necessary for the discovery of material truth, of historical truth.
Once the Public Ministry exercises criminal action before the judge who
must know about the matter, ceases to be an authority and becomes a party, and its
obligation will be, among others, to promote the initiation of criminal action, render the
evidence tending to prove the crime, and in general, carry out all the
promotions that are conducive to the regular processing of the processes.
The following table is made below that conceptualizes what is the
preliminary investigation.
 
B) CONSIGNMENT
8
 
The consignment in criminal matters is the instance through which the
Public Ministry, exercises punitive action considering that during the
preliminary investigation, the existence of the crime and the alleged
responsibility of the accused.
 When the Public Prosecutor's Office itself presents the consignment document
before the competent criminal judge (a document that must be considered equivalent to
the claim in the remaining procedural branches), requests the court to initiate
from the judicial procedure the orders of appearance and the arrest warrants that
proceed; the precautionary securing of assets for the purposes of the
reparation of the damage, and where appropriate, the respective sanctions, but at the same time
time must provide evidence of the existence of the crimes and the
responsibility of the accused.
The presentation of the consignment instance does not prevent the MP, with
due to the results of the procedural instruction, modify your position, either
by withdrawing criminal action or by formulating non-accusatory conclusions, which
They are also equivalent to a withdrawal, and in both cases, the judge is
forced to order the dismissal of the trial and the final release of the
indicted.
On the other hand, if you formulate accusatory conclusions, you can
reclassify, without changing them, the classification of criminal acts, taking into account
takes into account the results of the instruction, and these are conclusions, which cannot be
modified except for supervening causes and for the benefit of the accused, which
must serve as the basis for the court's ruling.
 
            CONCLUSIONS.
  These are those formulated once the investigation into the criminal process has been completed,
to establish its definitive position regarding the existence and classification of the
crime, as well as in relation to the responsibility of the accused; which must
9
 
serve as the basis for the judge's decision.
The Mexican legal system is based on legislative interpretation
and jurisprudence of article 21 of the Constitution, on the monopoly of the exercise
of the criminal action by the Penal Code, so its conclusions
They assume particular importance when the investigation in the criminal process is closed, since
which the court must resolve in accordance with them.
The most important situation arises with respect to the
non-accusatory conclusions or the withdrawal of criminal action (or promotion of
dismissal), since they force the judge of the case to order a dismissal, which
is equivalent to a final acquittal. (Article 316 of the
Code of Criminal Procedure for the Federal District or article 492 of the
Federal Code of Criminal Procedure).
Furthermore, these determinations of the Public Ministry cannot be
challenged by those affected through protection, based on the fact that the
Jurisprudence establishes, in this case, the Public Ministry does not act as
authority but as part of an argument that we consider unconvincing (thesis
198, Appendix to the SJF, 1917-1975 second part, First Chamber, p. 408), and that already
It does not appear in the Appendix to the Weekly itself published in 1985.
If the conclusions are accusatory, the MP must determine the
specific propositions relating to the punishable acts attributed to the accused,
pointing out the constituent elements of the crime and the circumstances that must
be taken into account for the imposition of the corresponding sanctions,
including reparation of damage, where appropriate.   
The conclusions of the MP also influence the defense, since if they are
accusatory statements must be communicated to the accused and his defense attorney so that they can answer the
indictment and in turn formulate the conclusions they consider
relevant, which may vary as long as the process is not declared seen, but if
are not presented within the respective deadlines, the following must be considered formulated:
10
 
blamelessness.
Once the background and concept have been analyzed, there is
It is necessary to emphasize once again the importance that the Ministry has for this issue.
Public, since as mentioned, it is the one that starts the procedure for
culminate with the fulfillment of the sentence, which is the main point of the
present investigation.
1.2. Criminal Judges in Mexico.  
In this point we will discuss the importance of the work of the judge, that is why
This is why the concept will be given first, because in order to develop any
topic it is important to know what it means.  
"The judge is the authority in charge of presiding over a trial and issuing the sentence
that corresponds. In criminal matters, it is based on article 21
constitutional law that establishes: 'the imposition of penalties is proper and exclusive to
the judicial authority.”6 Rodolfo Monarque Ureña Gloss.
The previous author points out that the judge is a natural person who has the
power to ensure compliance with the rules; in other
words, is the person appointed by the State to administer justice, endowed
of jurisdiction to decide disputes.  
Sergio García Ramírez, quotes “Caravantes whom Pallares invokes,
reflects on the etymology of the word judge, which comes from jux and dex, this
last contraction of vindex, from which it follows that judge is the juris vendix, or what
It is the same, the vindicator of the Law. Classical, as well as expressive, is the formula
with which the Partidas refer to the judges: “homes bono that are
                                                 
6 MONARQUE Ureña, Rodolfo, SCHEMATIC CRIMINAL PROCEDURAL LAW, Ed. Porrúa.
Mexico 2002, Page 13.
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handsome to command or do right.”7
In our environment the word judge can have two meanings: the first
of them and more general (consequently we will say lato sensu) is that which
We refer to any official holding jurisdiction; a judge, it is said, is someone who judges.
On the other hand, and in a more particular and precise way (which is why we will say strictly
sensu), judge is the head of a single-member court of first instance.
  Traditionally it has been pointed out that there are four requirements to be
Judge: age, competence, capacity and knowledge. As regards age,
Our organic laws for courts ordinarily require between 25 and 30 years;
The competence is indicated in the organic laws themselves, and may refer to
subject matter, amount, territory or degree, although sometimes it will be necessary to refer to
the substantive law of the matter to specify the jurisdiction of a judge.
Its capacity refers to certain requirements that sometimes
indicates the Constitution, or the respective organic laws, such as: plenary
enjoyment of their civil rights, not belonging to the ecclesiastical state, not having been
convicted of committing certain crimes, generally property-related, among others
others.  
Finally, science is understood as the candidate having the title of
law degree, issued by the competent authority, plus a certain period of
professional experience. Closely related to all of this is that the judge does not have
legal impediment, although this refers to a particular business that has
to resolve, not so much general situations or conditions of the person of the
judge or objectives of the position.
The place where the judge administers justice is generically called a court and
It is also called a forum. The most common classifications of judges are: a)
secular and ecclesiastical, b) common, specialized and special, c) civil,
family, commercial, criminal, etc., d) ordinary and extraordinary, e) lay and
                                                 
7 GARCÍA Ramírez, Sergio, COURSE ON CRIMINAL PROCEDURE LAW, fourth edition, Ed.
Porrúa, Mexico 1983, Pages 137 – 138.
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lawyers, f) inferior and superior, g) competent and incompetent, h) a quo and ad
burnt
In Mexico, during the colonial era, following its antecedents
medieval Castilians, the office of ordinary judge or justice was exercised by
various officials: ordinary mayors, mayors, magistrates,
governors, mayors of the house and court and judges, as well as the judges of
special jurisdictions.  
This was due to the population where he held office, if it was
municipality, mayor's office, district, governorate or capital of a kingdom,
respectively; which depended on the size, importance or characteristics
policies of the same place. (In Castile, during the Middle Ages, justice was
administered by the mayors, a word that comes from the Arabic al-qãdi, which means "the
judge'').
As expressed, by their investiture, judges enjoy jurisdiction, that is
That is, they have the power to resolve and settle conflicts of interest that the Ministry
Public submit to its knowledge, in the case of criminal judges, which is the
topic to be discussed. Jurisdiction translates into the power that the judge has to say the
right, but it does not imply that, just for that reason, he can do it.
In order for the judge to be able to hear a case, he must have, in addition to
jurisdiction, legal capacity. This is divided into subjective (absolute and
concrete) and objective (or competence).
Subjective capacity in the abstract is made up of the conditions
personal information required by law, to subjects who intend to become
administrators of justice, and which translate into ethical requirements,
technical, physical, nationality, residence, non-experience in other functions
public, and other types.
Subjective capacity in particular implies that the judge, whether in his
particular case, is not prevented from resolving it, due to the existence
13
 
any cause that may affect the impartiality of his judgment. Thus, the laws
organic and criminal procedures, both federal and local, establish
when a judge must recuse himself from hearing a case.
Marco Antonio Díaz de León believes that the objective capacity or
competence, "it is the measure of jurisdiction, it is the segment of this power that
It is granted as a function to the judge or court.”8
In line with the above, competence is the limit of jurisdiction,
That is to say, all judges have jurisdiction, but not all are competent to
to hear and resolve certain matters; which means that the judge's power
to resolve through the application of the law the concepts submitted to its
knowledge, is restricted by competition.  
This is established in the following ways: by territory, by subject matter, by the
degree, by the amount, by the shift, by the security of the prison and by connection,
Of course this classification is from a particular point of view, since the majority of
The authors follow it, however, some others extend it, but it is considered,
more appropriate.  
The function of the judge, as already expressed, begins when the Ministry
Public submits a crime to its knowledge, which gives rise to the initiation of the
criminal procedure, which has several stages.
In the Mexican legal system an attempt has been made to point out the  
various stages of the criminal procedure, and thus article 1 of the Federal Code of
Criminal Procedures, regulates the following:  
a) Preliminary investigation;
b) Pre-instruction;  
c) Instruction;  
                                                 
8 DÍAZ de León, Marco Antonio, DICTIONARY OF CRIMINAL PROCEDURAL LAW, Third
edition, Ed. Porrúa, Mexico 1997. Volume I, Page 418.
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d) Trial;  
e) Execution;  
f) Relating to those who are not accountable and to those who have the habit or need to
consume narcotic or psychotropic drugs.
As already expressed in previous pages, subsection a), then then, it is
will only be developed from paragraph b) to paragraph e), as they are related to the subject of
investigation.
b) Pre-instruction: When in the preliminary investigation the Public Prosecutor's Office
considers that there are sufficient elements to prove the corpus delicti and the
probable responsibility of the accused, criminal action must be taken,
referring the matter to the competent criminal judge. Just at the moment when the
criminal judge is charged, the pre-investigation period begins.
The pre-instruction period, so called by the Federal Code of
Criminal Procedures, covers all the actions carried out by the judge,
from the moment he receives a consignment from the Public Prosecutor's Office, until
resolves what is appropriate within the constitutional term, either by issuing an order of
freedom, non-subjection, subjection or formal imprisonment.
Thus, section II of the article in question establishes that the second of the
procedures that comprise the code, it will be the pre-instruction, in which "it is
carry out the actions to determine the facts of the process, the
classification of these according to the applicable criminal type and the probable
responsibility of the accused, or, where appropriate, his freedom due to lack of
elements to process.”
At this stage the constitutional term is a relevant figure, which is
is expressed in numeral 19 of our Magna Carta and that to the letter
It says: “No detention before a judicial authority may exceed the period of
seventy-two hours, from the date the accused is placed at his disposal, without
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which is justified with a formal prison order in which the following will be expressed: the crime
that the accused is charged with; the place, time and circumstances of execution, as well as
the data provided by the preliminary investigation, which must be sufficient to
verify the corpus delicti and make the accused's responsibility probable.  
This period may be extended only at the request of the accused, in the
manner prescribed by law. Any further detention to his detriment will be
sanctioned by criminal law. The authority responsible for the establishment in the
that the accused is detained, that within the period indicated above he does not
receive an authorized copy of the formal arrest warrant or the request for extension,
must draw the judge's attention to this particular matter at the very moment of
conclude the deadline and, if you do not receive the aforementioned certificate within three hours
following, will release the accused.”
The instruction and the constitutional term are different figures; the latter is activated
with the placing of an accused person before the criminal judge, and that with the
sole consignment of the Public Prosecutor's Office.
We can say that the stages of the district criminal procedure (due to
of the Federal District), of judicial investigation and the period immediately prior to
process, is the equivalent of the federal pre-instruction, and that the immediate period
prior to the process is the same as the constitutional term.
According to article 4 of the Federal Code of Criminal Procedure, from the
pre-investigation period begins the criminal process, which has aroused intense
controversy in doctrine. This does not occur in local matters, since the process begins
since the issuance of the order of formal imprisonment or subjection to trial.
The main, but not the only, judicial acts that are carried out
Within this procedural stage are the following: the filing order; the
arrest warrant or summons, as the case may be; or the refusal to
said orders; the preparatory statement; the evidentiary delay and the call
constitutional term resolution, which may consist of a release order, an order
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of formal imprisonment or order of subjection to trial.
 
c) Instruction: Part of the criminal procedure that aims to order
the debates, without whose preparation the process would be sterile and confusing.
Realization of the specific purpose of the process that leads to the knowledge of the truth
legal and sine de base to the sentence.
  There are several specific purposes of the instruction: a) to determine the
existence of sufficient elements to initiate a trial or to decide whether it is appropriate
dismiss it; b) provisionally apply, when the case warrants, the measures
necessary assurance measures; c) collect the evidence that the time
can make disappear, and d) in criminal matters make feasible the legal ideal of
the freedom of the accused until a final conviction is handed down.
In criminal proceedings there are three periods but they are structured in such a way
different way. The first period is the seventy-two hours that are granted
to the judge from the moment the detainee is placed at his disposal, during
which must be provided with the evidence that serves to resolve, at least,
Regarding the formal imprisonment or release of the accused due to lack of merit;
The second is the one between the formal arrest warrant and the one in which it is
declares the investigation exhausted; the third begins with said order and ends with the
which definitively closes the instruction.
It is in Mexican criminal law where the instruction in the process
finds its best application. Article 20 of the Constitution points out that in
In any criminal trial, the accused will have, among other guarantees, the right to give
to hear in public hearing and within forty-eight hours following
his committal to justice: the name of his accuser; the nature and cause of
the accusation, so that he may know the punishable act attributed to him so that
can answer the charge; at this stage he will make his preparatory statement with
support on the broadest elements available.
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  Compliance with this guarantee initiates the investigation and the judge assumes,
of course, the following obligations: a) of time, because it must be adjusted
strictly to the constitutional terms; b) in form, because the judge will act
always in public hearing; c) knowledge, because it will be indicated to the accused
the charge against him; d) defense, insofar as the accused must be heard and they must
All evidence or proofs that he offers will be accepted, granting him any
benefit established by law, and c) preparatory declaration, which must be
be taken from the accused at the very moment, in order to delimit them by part
of the judge the decision-making functions that are his responsibility.
  Secondary formalities are publicity and oral proceedings. The procedure
Secrecy is prohibited in the act during which the accused's statement is taken
Preparatory, since it must be taken in a place where the public has free access.  
On the other hand, the judge must verbally inform him of the crime he is charged with and
may question him in relation to the accusation without it being necessary to record
the report and the questions asked. You will also be warned about your
rights and the possibility of being released on bail, if
in accordance with the law, you can achieve this benefit. Finally, if there is evidence
against them will also be made known orally.
The specific purpose of every process is to clarify what is called truth.
historical. In criminal matters, when taking a preliminary statement from an accused, the
The object of the instruction is limited to the clarification of the facts that in one or more cases
another way lead to the truth, because if the judge, from the beginning of the
instruction, you can check it, you will get a valuable advance regarding
the other phases of the investigative period. In other procedures, this truth is
It is reduced to gathering the greatest number of elements that allow the dispute to be established.
The investigation into the process ends when the investigating judge considers that
All necessary steps were taken to find the truth
sought, and all those that have been requested by
the parties.  
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At that time he issues an order in which he declares the investigation closed and
orders that the file be made available to interested parties for a period of time
determined, so that they express what suits their interests. If they
If some other evidence is needed for some reason, a case may be opened
brief extraordinary period called instruction to better provide,
Frequent especially in labor procedures, but not absent in others
procedures.
d) Trial: It is the final stage of the criminal process, in which the judge declares
the investigation is closed and orders the files to be made available to the parties so that
the hearing on the merits is held in which the elements of the case are discussed
convictions that are considered necessary, arguments are formulated and a ruling is made
first-degree sentence.
In criminal matters, Mexican procedural codes follow the model of the
Spanish Criminal Procedure Law of 1882 and give the word "trial" a
specific meaning that is also often referred to as "plenary",
considered the final and decisive stage of the criminal process. It should be remembered
that the term trial assumes several legal meanings in terminology
Hispanic that has transcended the Latin American legal systems, according to
with the studies carried out by the distinguished Spanish proceduralist Niceto Alcalá-
Zamora and Castillo, that is, as a synonym for sentence, to designate the process
judicial as a whole, at least in its knowledge phase; and finally, the one that
will be examined, which is only used to refer to the final stage of the criminal process.
Mexican doctrine considers that the criminal trial is the next stage of
the instruction or judicial summary in which an investigation is carried out by the
judge to determine the existence of crimes and the responsibility or
irresponsibility of the accused.  
The final phase of the trial is divided into two sectors that are not always
are clearly distinguished, particularly in the so-called summary processing (in
reality (quick plenary session). The first is called preparatory because it is where
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They formulate the conclusions of both the Public Ministry (MP) and the defense and
is summoned for the hearing on the merits, and it is at this hearing that the case concludes.
procedure with the evidence and arguments of the parties and the ruling of the
judgment.
Preparatory stage of the criminal trial. Taking into account as models the
Codes of Criminal Procedure for the Federal District and Federal Code of
Criminal Procedures, a distinction must be made between ordinary procedure and
called summary (the latter introduced in the district code in the reforms
of 1971 and in the federal, in those of 1984).  
a) With regard to the ordinary procedure, once the
instruction, the preparatory acts of the hearing on the merits consist of the
formulation of the conclusions of the MP and the defense (articles 316-322, CPP
of the DF and 291-297, CFPP, and what is appropriate, that is, if the conclusions of the
MP itself are accusatory (because otherwise the process must be dismissed and
release the accused completely, article 324, CPPDF and 298, CFPP), it is
appointment for the final hearing (articles 325, CPPDF and 305, CFPP).
  b) Regarding the summary procedure, the CPPDF refers to the cases
in which the maximum penalty applicable to the crime of does not exceed five years of imprisonment
in question (article 305). In the CFPP, two hypotheses are distinguished: the first is
refers to crimes whose penalty does not exceed six months in prison or, as applicable,
not corporal; and the second when any of the following occurs
circumstances: flagrant crime, confession made precisely before the authority
judicial or ratify the one legally carried out previously; which does not exceed
five years the arithmetic mean of the applicable sentence, or this is an alternative
or non-custodial (article 152).
  In the aforementioned summary procedure, the preparatory stage of the hearing
background is considerably reduced, because, according to the
district code, in said hearing, the parties may verbally formulate their
conclusions, if the MP's are accusatory, in the same hearing the judge can
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issue a judgment or do so within a period of five days.  
If the parties reserve their right to formulate conclusions in writing,
They have three days, and when this period ends, the five-day period begins to run.
to pronounce the verdict (articles 308-310). According to the CFPP, once the
investigation, which must be carried out within fifteen days when it comes to
of the hypothesis of the crime punishable by a sentence not exceeding six months of
prison and thirty days in other cases that are counted from
the order of formal imprisonment or subjection to trial has been issued; the person will be summoned for the
substantive hearing that will begin with the presentation of the conclusions of the
parties, and if the MP's are accusatory, the MP's own will continue until the ruling is issued.
(articles 152 and 307).
Concluding phase of the criminal trial.- This essentially takes place in the
substantive hearing, in which evidence proceedings are repeated when necessary
necessary, arguments are formulated and the ruling is pronounced in the hearing itself or
within a short period thereafter.
In accordance with the provisions of the CCPDF, the parties must be
present at the hearing, so that, in case the MP or the defender does not
attend, a new hearing will be scheduled within eight days, imposing
a disciplinary correction to the defender and the attorney or the head of the
public defender if such absence is unjustified.  
The hearing that had been convened for a second date will still be held
When the MP does not attend, without prejudice to the liability incurred, that
The offending defender will also be required, but in that case one of them will be designated
office, suspending the hearing so that the case can be heard, and without prejudice to
that the accused name to defend him to any of the people who are
are present at the hearing and are not prevented from doing so (Article 326).  
In the hearing itself, the evidence that can legally be received must be received.
to appear, that is, those that could not be resolved in the judicial investigation or
21
 
it is necessary to reiterate; the records that the parties indicate are read and
They present their arguments, and the judge declares the process seen.
judgment shall be pronounced within fifteen days following the hearing. If the
If the file exceeds fifty pages, for every twenty pages of excess or fraction,
will be increased by one more day (articles 326-329, CPPDF).
The relevant provisions of the CFPP establish that during the hearing
In the background, both the judge and the MP and the defense may question the accused about
the facts of the trial: the proceedings that have been carried out may be repeated
practiced during the instruction whenever necessary and possible in the judgment of the
court and if they have been requested by the parties no later than the day following
the one in which the summons for the hearing was notified.  
The records indicated by the parties will be read and after hearing
the allegations of the same, the process is declared seen, without setting a deadline for
issue a judgment. Against the resolution that denies or admits the repetition of
no appeal may be made against the examination of evidence (article 306).
e) Execution: “(The word exsecutio in classical Latin, which in low Latin
corresponds to executio, from the verb exsequor, it means fulfillment execution,
administration or exposition.) In legal language, execution is understood as the
fulfillment or satisfaction of an obligation, whatever the source of that
proceeds, whether contractual, legal or judicial.
Regarding the execution of what is ordered in a sentence, Couture explains:
'It refers to the execution whose title is constituted by a judicial sentence,
normally of condemnation.”9 Legal Dictionary
Procedural doctrine analyses, on the one hand, the dialectical development of the
controversy until reaching the compositional decision of the litigation, which constitutes the
phase of knowledge or judgment itself and, on the other hand, the stage of
execution of the provisions of the sentence of conviction when the mandate has not
                                                 
9 LEGAL RESEARCH INSTITUTE. LEGAL DICTIONARY 2000. Editorial
UNAM, Mexico, 2000. Page 1041.
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has been spontaneously fulfilled by the obligated party.  
Carnelutti calls the first phase, the formation of the mandate and the second
of its execution. In the latter, it is a matter of giving material effectiveness to the
act of will of the judge, expressed in the sentence and for this purpose it is done
necessary to carry out a series of procedural acts that although they could
prima facie, give the impression of being acts no longer jurisdictional but of a criminal nature
administrative, as those carried out in execution of the sentence seem to be
criminal, are truly, without a doubt, acts of state jurisdiction, without the
which in such cases could not achieve its ends.
  Carnelutti insists strongly on pointing out, as regards the criminal process,
that this does not end with the irrevocable sentence of the judge, but continues,
When it is condemnatory, through all the acts that make up the phase of
execution to the last, such as the deprivation of the life of the convicted person.
  Between the phase of knowledge and the execution phase, says Carnelutti, there may be
the antithesis between reason and force is emphasized. The execution process
thus manifests the exercise of force in the service of reason recognized in the
judgment.
  The jurisdictional homogeneity between the knowledge phase and the
Execution is evident in any process, whether civil, criminal, labor or other type
and thus the execution affects only the assets, as happens in the matters
civil and commercial matters, or to the person of the convicted person in criminal matters. In all
In this case, the mandate resulting from the judgment is given effect, and jurisdiction is
It extends to all the acts inherent to that execution without which it would not be possible
the validity of the rule has been restored.
With the execution of the sentence in criminal matters the case would be completed
procedure, but the importance lies in the fact that this execution is carried out
Indeed, when referring to effectiveness, it is to apply
specific rules such as the Criminal Sanctions Law for the
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Federal District, in short, that the convicted person completes his rehabilitation
social based on work, training for work and education,
relying on the institutions created for these purposes, which will be analyzed
on the following pages.
1.3. Enforcement Authorities (penitentiary) in Mexico.
Most doctrinaires do not clearly express who they are.
implementing authorities, because there was no rule that specified,
There was only the Law on the Social Rehabilitation of Sentenced Persons,
which has been repealed since 1999 when the Sanctions Law came into force
Penalties for the Federal District, however, and mainly due to the lack of
budget has not been truly implemented.
In the Law of Criminal Sanctions for the Federal District, it establishes a
difference between executing and penitentiary authorities, since the first
It only establishes the Head of Government of the Federal District, who delegates to him the
obligations to the Ministry of the Interior of the Federal District, who in turn
does so with the Undersecretariat of the Interior of the Federal District.
The Undersecretariat of the Interior of the Federal District is responsible for:
 General Directorate of Prevention and Social Rehabilitation.
 Directorate of Execution of Criminal Sanctions of the Undersecretariat of
Government of the Federal District.
 Institutions of the Penitentiary System of the Federal District.
 Interdisciplinary Technical Council of the various centers of
imprisonment of the Federal District.
As can be seen, the law apparently establishes a difference, but in
the fund is not found, finally the orders to verify that the
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sentenced to comply with what was established by the judge are the penitentiaries, and that
the following are indicated:
 General Directorate of Prisons and Social Rehabilitation Centers.
 General Management Council.
 General Oversight Body.  
 Establishment Director.
 Interdisciplinary Technical Council.  
 Security and Custody Personnel.
The General Director of Prisons and Social Rehabilitation Centers is the
responsible for approving the treatment measures provided for in article 48 of the
cited law, as well as being the one who presides over the Council of the General Directorate,
and is made up of the following:
“a) A specialist in criminology, who will be the Secretary of the same.  
b) A doctor specialized in psychiatry.  
c) A law graduate.  
d) A graduate in social work.  
e) A graduate in psychology.  
f) A graduate in pedagogy.  
g) A sociologist specializing in crime prevention.  
h) A security expert.  
i) A representative appointed by the General Directorate of Prevention and
Social Rehabilitation, of the Ministry of the Interior.  
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The other councilors will be appointed by the Head of the Department of
Federal District, taking into consideration their professional background,
prestige and experience in the matters covered by this regulation.”10
The primary task of these authorities is to establish programs
interdisciplinary technicians based on work, training, education
and recreation that facilitates the sentenced inmate's readaptation to life in
freedom and socially productive and avoid the maladjustment of suspects and
processed.  
They will also establish the systems for carrying out the activities
job training, medical, assistance, educational,
cultural, recreational, sports, social and for communication with the outside
and the reception of visitors, in the different areas.
The General Oversight Body is responsible for supervising in a
permanently each of the Detention Centers of the District Department
Federal, in order to ensure effective compliance.
The supervision will consist of visiting the various institutions to verify
the administration and management of the Prisons and the strict compliance with the
Minimum Standards Law and this Regulation to make known
of the General Directorate, the deviations that may arise and in their
report any possible illegal acts to the corresponding authorities
that are committed. It will also be empowered to investigate all complaints
to present themselves.  
The Establishment Director is the holder of the position or whoever replaces him.
in their functions, in accordance with the rules established by the Directorate
General of Prisons and Social Rehabilitation Centers. By Law of Standards
Minimum, it will be understood as the Law that establishes the Minimum Standards on
                                                 
10 Search engine: www.google.com.mx. Link to the H. Chamber of Deputies. REGULATIONS OF
PRISONS AND SOCIAL REHABILITATION CENTERS OF THE FEDERAL DISTRICT. Date 22
November 2006. Time 12:30.
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Social Rehabilitation of Sentenced Persons.
The Director will be in charge of an Interdisciplinary Technical Council that
will act as a consulting and advisory body for the latter, and will also have
powers to determine treatments for the rehabilitation of inmates.
Authorities will provide the necessary material means for the most appropriate
functioning of this body.  
Article 100 of the Regulations of Prisons and Rehabilitation Centers
Social of the Federal District, establishes the integration of said council, and that the
letter says:
“Article 100.- The Interdisciplinary Technical Council referred to in
Article 99 of this Regulation, shall be composed of the Director, who shall preside over it;
the Technical, Administrative, Legal Deputy Directors and the Heads of the
following Departments: Observation and Classification Center; Activities
Educational; industrial activities; Medical Services, and Safety and
Custody. Criminology specialists will also be part of this Council,
Psychiatry, Law, Social Work, Pedagogy, Psychology and Sociology.  
To the sessions of the Council, in the case of Penitentiaries and Prisons
Representatives of the General Directorate of Prevention must attend preventive measures.
and Social Rehabilitation of the Ministry of the Interior. And they will be able to attend as
observer members of the Assembly of Representatives of the Federal District.  
The Legal Deputy Director of the Prison will be the Secretary of the Council
Interdisciplinary Technician.”11
The Technical Council will have the following functions:
o Conduct a personality assessment of each inmate and perform
according to its classification, to avoid its contamination;  
                                                 
11 Ibid.
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To rule on and supervise the treatment of both those processed and those
sentenced. And determine the incentives or stimuli that are
will be granted to inmates, and propose treatment measures to
referred to in Article 48, only in the case of defendants;  
o Ensure that the criminological policy is observed in the Prison
dictated by the General Directorate. And issue an opinion on the matters that
are raised by the Director of each Prison, in the order
technical, administrative, custodial or any other type,
related to the functioning of the institution itself;  
o Establish the criteria for the implementation of the system established in
the Minimum Standards Act, in the case of those sentenced and
leading in preventive institutions, through the application
individualized progressive system;  
o Support and advise the Director and suggest general measures
for the smooth running of the Prison;  
o In the case of establishments for the execution of sentences, it will formulate
the opinions, in relation to the application of the pre-measures
release, partial remission of sentence, preparatory release.
 Security and Custody Personnel, as their name indicates, are
natural persons in charge of the surveillance and security of the convicted person,
processed or internal, so that he does not escape and complies with the guidelines
established by the authorities of the institution.
Said personnel will be graduates of the Penitentiary Training Institute, and
will be selected based on their vocation, physical and mental abilities
intellectuals, preparation for prison duties and personal background.
In the case of women's detention facilities, the staff of
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custody that has direct contact with the inmates, will be exclusively of the sex
female.  
The Security and Custody body will be organized hierarchically and
disciplinarily in accordance with the purpose of its functions, which it will perform in
according to the corresponding manual. The surveillance points will not be exclusive,
The custodial staff must be rotated periodically without exception
the different areas. Inside the establishment, the custodial staff does not
must be armed, except in cases of serious emergency.  
A system will always be established in all detention institutions
administrative to register inmates. The registration must include, among others,
others, the following data:  
I.- Name, sex, age, place of origin, address, marital status, profession or
job and family information;  
II.- Date and time of entry and exit, as well as the certificates that
prove their justification;  
III.- Dactyloanthropometric identification;  
IV.- Photographic identification from the front and in profile;  
V.- Authority that has determined the deprivation of liberty and reasons for it
this one; and  
VI.- Deposit and inventory of your belongings.  
As can be seen, the work carried out by the authorities is not easy, however,
However, despite the fact that the necessary elements are currently available,
are sufficient, since this function is not being fulfilled, since there is
overcrowding in establishments, despite the fact that this is one of the
main functions of the Director, to prevent inmates from mixing, because
That is why there is a classification, which is affected by this problem and others
more. As well as the lack of coordination and adequate surveillance, which is reflected
in the treatment of inmates, which aims to re-adapt them to life
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free and socially productive community, resulting in an ineffective
execution of sentence.  
CHAPTER II  
THE EXECUTION OF CRIMINAL SENTENCES PRONOUNCED IN
CONDEMNATORY, ABSOLUTORY AND MIXED SENSE.
2. 1. The Entry of Prisoners into Social Rehabilitation Centers.
 The indicted, defendants, or accused, call them according to the procedural stage in which they are
that are found, begins to start when the individual commits a conduct
atypical, unlawful, so he is reported if he commits a crime of complaint, and is
detained by an authority if found in flagrante delicto, and once presented
before the public ministry, he is related to an investigation report number
prior to giving it continuity.
 If the detainee is brought before the public prosecutor for having been
found in flagrante delicto, in that act if it is a serious crime an investigation is initiated
prior, and the public ministry once the elements of the crime have been gathered
record, and exercise criminal action, he will be informed of the rights and guarantees that
are enshrined in the Political Constitution of the United States
Mexicans, in its article 20 section A, to make their declaration
ministerial, once the statement has been made, the Public Ministry will have 48 hours
from the start of the preliminary investigation until it is consigned and made available
of the trial judge.  
 The entry of prisoners to social rehabilitation centers is due to having
committed a crime on occasions, upon receiving the investigation reported to the judge
will issue a filing order, in which it will order that the registration be made
consignment, in the respective books.
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 When an arrest warrant is requested against the accused, or
appearance to give his preparatory statement, the judge will issue it
as long as the preliminary investigation proceedings have proven the
corpus delicti, and the probable responsibility of the accused.  
 The judge who receives the arrest warrant will proceed immediately.
to determine whether the detention was in accordance with the provisions of the Magna Carta, if so
thus ratifying it, and if not, ordering freedom with the legal reservations.  
The social rehabilitation centers, which depend on the executive branch, "already
through the management staff of the centers, which aims to,
regulations and internment, custody, and treatment of inmates, ensuring
both the rehabilitation of the convicted persons and the non-disadaptation of
indicted, prosecuted and detained by virtue of a request or extradition.”
mentions the Regulation of the Social Rehabilitation centers,
The organization of the social rehabilitation centers will be in charge of the
authorities of the centers, who must know the internal population, which
will be composed of:
I.- The management staff;
II.- The technical staff,  
III.- Security Personnel; And  
IV.-Administrative staff;
The centers will have the following facilities for their proper functioning:
areas:
1. Of government;
2. Legal;
3. Psychiatric Doctor;
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4. Psychological;
5. Criminological;
6. Educational services,  
7. Labor;
8. Social work;
9. Administrative and services;
For the development of the research topic the most important are considered
the Medical Psychiatric; Psychological; Criminological area.
The psychological area carries out psychological studies of personality and
dangerousness to defendants, immediately handing them over to the director of the centers for
be referred to the judge of the case for legal and appropriate purposes.  
Conduct an admission study on all suspects to determine their status.
emotional, within three days from the date of the
formal imprisonment;  
Maintain strict control of the number of cases of inmates whose diagnosis
indicate that they need psychological and psychiatric treatment; grant without
without exception or excuse, at a specific time, consult the inmates.
"The responsibilities of the criminology area coordinator are:
 Carry out the clinical-criminological study on each sentenced inmate,
taking into consideration the criminogenic factors of a biological nature,
psychological or social that led to the collision of the crime;
 Represent, coordinate and technically conduct the activities to the
rehabilitation;
 Determine in cooperation with the medical-psychiatric, psychological,
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and social work as appropriate;
1. The biological causes that could have influenced the commission of the crime, such as
such as anomalies in glandular function, in the nervous system and
in the neural team,
2. the psychological causes that could have contributed to the commission of the
illicit, such as traumas, frustrations, complexes, alterations of
personality, as well as incorrect functioning of the inhibitors; and  
3. The social causes that may have contributed to the achievement of the
antisocial behavior, taking into consideration the environment in which the person lives
subject, to what extent society influenced him to commit crime, his environment
cultural, and economic, of their family relationships, what possibilities they have
to satisfy their needs at the time of achieving their freedom and the
work environment prior to the commission of the crime;  
Carry out the interdisciplinary form and with the corresponding areas in
following evaluation method:
1. Criminological interview, with personal knowledge of the inmate;
2. Medical examination, auscultation and medical history;
3. Psychological examination, resulting in data about your personality;
4. Social survey, on the doctor in which the individual is developed
prior to his imprisonment,  
5. Direct observation, which attempts to determine the intimate attitude of the
subject, and his current behavior; and
6. Complementary examinations, mainly psychiatric and neurological,
genetic, endocrinological, physiological, psychological, and sociological,  
Complement the evaluation tasks by determining the degree of
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dangerousness or dangerous state in which the inmate is located,
according to the following categories:
 Very strong criminal capacity and very high adaptability;
 Very high criminal capacity and uncertain adaptability,
 Low criminal capacity and weak adaptation and  
 Weak criminal capacity and high adaptability,
Once the criminogenic assessment is complete, describe, classify and explain
the inmate's behavior, arriving at a diagnosis, to continue towards the
prognosis and propose a treatment;
Determine and verify the correct classification of inmates within the
institution, according to the following criteria:
1. Processed;
2. sentenced;
3. separation by sex;
4. Inmate age;
5. Legal nature of the crime;
6. Degree of danger;
7. Repeat offenders; habitual and occasional; and  
8. Unaccountable It is established by the regulations of the Preventive Centers of
social rehabilitation.  
In the centers, a classification of the inmates who enter is carried out so as not to
that once inside they do not mix with the other inmates, since
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Firstly there is the division of male and female, mentally ill and
normal, of those sentenced and those prosecuted, within the sentenced ones
They find the high danger ones and the low danger ones, since it is not the same
same person who commits the crime of qualified homicide as homicide
guilty.
Another division is found in the processed, where within the center are
analyzed to grant them the classification, however due to the high degree of
population that exists in rehabilitation centers, the authorities have to
mix the internal,  
"The regulations stipulate separation by sex and by situation.  
legal, with the exception that those convicted, even when a trial is brought against them
new process, they will not return to the institution for processing.
The registration system for the admitted person is planned, specifying the data
minimums that must be recorded:
1. Name, sex, age, place of origin, address, marital status, profession, or
office and information about family;
2. Date and time of entry and exit, as well as the documents that prove your
basis;
3. identification, fingerprinting;
4. Photographic identification of the front and profile;
5. Authority that determined the deprivation of liberty and the reasons, and  
6. Deposit and inventory of your belongings (art. 16)”12 Emma subscribes to this
Mendoza Bremauntz,  
                                                 
12 MENDOZA Bremauntz, Emma, ​​PENITENTIARY LAW, McGraw-Hill Publishing, series
legal, Mexico 2005, Page, 257.
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The inmate facilities will have the entrance sections,
observation, preventive custody, execution of sentences, and open institution.
Based on the regulations of the Preventive Centers and
social rehabilitation, “Every inmate will be, from the moment of admission,
subjected to studies aimed at establishing a diagnosis based on which:
I.-You will be classified according to your personal characteristics, such as
age, readaptation possibilities, sex and cultural origin. It will be monitored that
No inmate may live with anyone who constitutes a danger or threat to his/her life.
physical integrity,
II.-The content of your treatment will be determined, in the case of internal treatment,
sentenced;
III.-In the case of inmates subject to preventive detention, they will be provided with appropriate treatment.
that prevents their social maladjustment;
IV.- A report will be sent to the judge of the case before it is declared
closed the instruction, subsequently whenever required; and  
V.-The applicable studies will be: medical psychological, pedagogical, labor,
family, legal, religious and cultural.  
The diagnosis will be updated periodically to assess progress.
of the sentenced inmates, of the resocialization program.  
Upon entering an establishment, inmates must:  
1. Be received by members of the technical staff accompanied by a
social worker, and where appropriate, a translator, may always,
wish to be assisted by their lawyer,
2. Receive a copy of this regulation and the instructions and manuals of the
establishment, as well as the explanation of its contents;
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3. Hand over valuables, clothing and miscellaneous goods that, due to
regulatory provision cannot be retained, which will be at the discretion of
the same inmates delivered to the people they designate or deposited
and sheltered in the center itself. The destination of the
These belongings, if they are given to a family member, must include their signature,
under the list described of the same they do give shelter, the
inventories will be signed by interested parties and authorities and the objects
They will be returned to their owners at the time of release,  
4. Be examined by the establishment's doctor, in which case they must
observe if:
a.- They have signs of torture, of ill-treatment, of having been inflicted on them   
blows, pains, or sufferings at the same time, physical or psychological;
b.- They suffer from some illness; AND  
C.- They are affected in their mental faculties.
When the doctor determines that there are signs or symptoms of torture, beatings,
ill-treatment, severe pain or suffering, which has been caused to an inmate,
He will immediately inform the director of the center, who will then inform the
Public Prosecutor's Office. If an inmate is found to have an illness or is
affected in their mental faculties, they will be taken into account to define their
location;  
5. Be housed in the observation and classification area for a period of no more than
greater than thirty days, so that the technical council can make the diagnosis
to which the respective ordinance refers”13.
The institutions that make up the Penitentiary System of the Federal District
They will be classified as male and female, for defendants and sentenced, high,
medium, low and minimum security, based on their construction and internal regime: with
                                                 
13 Ibid.
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exception of psychosocial rehabilitation and assistance institutions
post-penitentiary, in relation to security.
The Head of Government, through the Undersecretary of Government, may decide
the establishment of regional institutions of the District Penitentiary System
Federal in the urban areas of the territorial demarcations, which only
They may be of low and minimum security. The high and medium security ones will be located in the
outskirts of the city, preferably outside the urbanized area.
The allocation of inmates in high, medium, low and
minimum security or in any other penitentiary center provided for by this Law
must be carried out without in any case resorting to criteria that are
to the detriment of the fundamental rights of the person or to procedures that
harm human dignity.
Those who have been found guilty of committing acts of genocide will be placed in minimum and low security institutions.
been sentenced for crimes not considered serious by law or to penalties
who are in semi-freedom; or are in the final phase of the
execution of the sentence in confinement.
Those who are not assigned to medium security institutions will be
are found in the established assumptions to be placed in an institution of
minimum, low or high security.
Those who are in high security institutions will be placed
deprived of their liberty for serious crimes committed with violence; who are
are deprived of their liberty for committing the crime of kidnapping; those who
belong to a criminal association or an organized criminal group;
those who present serious or repeated conduct of damage, threats, acts of
nuisance, or crimes against other inmates, their families, visitors or
personnel of minimum, low or medium security institutions, or those who have
favored the escape of prisoners.
They may not be placed in the institutions referred to in the paragraph
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previous the unaccountable, the psychiatrically ill, the severely disabled, the
terminally ill or any other person who is not within the
criteria established in said paragraph.
In the CERESOS a rehabilitation regime based on a
treatment of a progressive and technical nature, which will tend to modify the
inmate behavior, developing habits and skills that allow for their reentry
to society as a productive member. Such a regime must
necessarily consist of two phases, one of study and diagnosis and another of
treatment, which in turn will be divided into classification and pre-release. The studies
of personality, diagnosis and treatment, should be updated periodically,
at least every six months, and should begin at the time of admission to the
CERESO.
Only with the approval of the head of the Undersecretariat will the
participation of cultural, educational, sports, social, and religious institutions
or for official or private assistance purposes that wish to assist in
the tasks of social rehabilitation of inmates.  
The treatment of inmates will be done on an individual basis to
gradually achieve their rehabilitation, but they will be allowed to carry out a
communal living, in dormitories and communal dining rooms. Total isolation or
Partial remission will be applicable when it comes to inmates who suffer from a disorder that
prevents them from living in a community or when, due to their profile, the Technical Council
Interdisciplinary opinion that said inmates should be kept in isolation,
In which case, the treatment will initially tend to seek its incorporation into the
social life.
The last phase of the rehabilitation treatment will be the pre-release phase, which
will be able to understand:  
I.- Special information and guidance and discussion with the inmate and his/her
family members, about personal and practical aspects of their life in freedom;
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II.- Collective methods;
III.- Granting greater freedom within the establishment;  
IV.- Transfer to the open institution; and
V.- Weekend or daily exit permits with night confinement or
good output on weekdays with weekend confinement.
For the proper development of pre-release treatment, the staff
CERESO's director, must coordinate with the Directorate, of work and the
training
Work is the means to promote the rehabilitation of the inmate allowing him
meet their needs. The Director of CERESO will ensure that the remuneration
for the performance of said activity, is in accordance with the Law.
Inmates will pay for their maintenance in the prison from the
perception that they have in this as a result of the work they perform.
Said payment will be established based on discounts corresponding to a
appropriate proportion to the remuneration, which must be uniform for all
inmates of the same establishment.
For the sole purpose of calculating days worked for the remission of
the penalty, when the lack of work in units is not attributable to the inmate
production, by work we mean the crafts or manufactures that the
inmates develop by themselves the activities they carry out in the services
general CERESO, including those related to the cleaning of the institution,
teaching or study and any other intellectual, artistic,
sporting or cultural, provided that in the opinion of the Interdisciplinary Technical Council
are carried out in a planned and systematic manner and collaborate in the
social rehabilitation of the inmate.
The work that inmates must perform must be assigned taking into account
It takes into account the inmate's aptitudes, vocation and desires and the needs and
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possibilities of CERESO. The facilities in which the work is carried out
inmates must be supervised by the authorities of the same.
The Director will ensure that they are not offered as job options,
degrading, humiliating or distressing activities. All work activities are
will be developed in the places and times provided by the administrative manuals
or instructions. The Director will establish the safety and hygiene measures that
must apply in the places provided for this purpose, hearing the Technical Council
Interdisciplinary.
The work in the prisons will be organized after a study of the
characteristics of the local economy and market, in order to promote the
correspondence between the demands of this and the penitentiary production, with
with a view to the economic self-sufficiency of the establishment.
Inmates may market the product of their work, but they must
abide by the provisions issued for this purpose by the Director of CERESO.
job training will tend to develop in the inmate the skills and
skills that allow him to develop during his confinement and incorporate it
to some productive activity, preparing him so that when he regains his freedom,
can make this a dignified and honorable means of living.  
They are exempt from the obligation to work or attend school.
training of inmates over 60 years of age or those determined by the
Department of General Medicine and Psychiatry, due to suffering from some
illness, injury or disability that makes work impossible, as well as
women during the six weeks before and after childbirth; however,
These people will be able to engage in the occupation they voluntarily choose.
as long as they do not imply a detriment to their condition, taking into account such
activities for the remission of sentences in terms of the Law.
The education provided in the CERESOS will tend to promote
the social rehabilitation of inmates. Primary and secondary education are
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mandatory for those who have not taken it. The documentation that
accredits the inmate's studies, it will not mention the place where they were carried out, nor the
legal status of the accredited party.
The staff who provide education in the CERESOS must be
preferably teachers specialized in corrective pedagogy. Education
must address, in addition to the academic aspect, the civic, social, artistic, physical,
hygienic and ethical.
2.2. Rights of Inmates in Rehabilitation Centers
social.
Once the inmates have entered the Rehabilitation Centers
social have rights enshrined in the Magna Carta and in the laws, with the
the purpose of ensuring that the fact of being an inmate does not violate his rights.
The rights of the detainee in the presence of the public prosecutor. When
the accused is arrested or voluntarily presents himself before the Ministry
Public, the following procedure will be followed immediately:
I.- The time, date and place of the arrest will be recorded, as well as, in its
the name and position of the person who ordered and executed it. When the
arrest had been made by an authority other than the Public Prosecutor's Office,
will be established or added, where appropriate, detailed information signed by the person
has been made or received by the detainee;
II.- You will be informed of the charges against you and the name
of the complainant, accuser or plaintiff;
III.- You will be informed of the rights established in the preliminary investigation.
in its favor the Political Constitution of the United Mexican States.
These rights are:
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a) Not to declare if you so wish;
b) That he must have an adequate defense by himself, by a lawyer or by
a person of his confidence, or if he does not want or cannot appoint a defender, he will be
will immediately appoint a public defender;
c) To be assisted by his/her defense attorney when testifying;
d) That his/her defense attorney appear at all hearings
evidence within the preliminary investigation, and he will be obliged to do so
as many times as required;
e) That all the information requested for his defense be provided to him and that
are included in the preliminary investigation, for which he and his defense attorney will be allowed
consult the minutes of the Public Prosecutor's office in the presence of the staff
preliminary investigation;
f) That witnesses and other evidence offered by him be received,
which will be taken into account to issue the corresponding resolution,
allowing the necessary time for its release, provided that it is not translated
in delay of the preliminary investigation and the persons whose testimonies they offer will be
are present at the office of the Public Prosecutor's Office.
When it is not possible to present evidence offered by the accused
and his defender, the judge will decide in due course, on the admission and
practice of the same; and
g) That he be granted provisional release immediately upon request.
under bail in accordance with the provisions of Section I of Article 20 of the
Federal Constitution, and in the terms of article 556 of this Code.
For the purposes of paragraphs b), c) and d) the accused will be allowed
communicate with the people you request, using the telephone or any other
means available, or personally if they are present; and
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IV. When the accused is an indigenous person or foreigner, who does not speak or does not
understand Spanish sufficiently, a translator will be assigned to you who will
know the rights referred to in this article. If it is a foreigner, the
arrest shall be immediately communicated to the diplomatic or consular representation
that corresponds.
From the information to the accused about the aforementioned rights,
will record it in the preliminary investigation report.
In any case, men and women will be kept separate in
places of detention.
The rights of prisoners are set out in Article 20, Section A of the
Political Constitution of the United Mexican States:  
“I.- Immediately upon request, the judge must grant him freedom
provisional on bail, provided that it is not a crime in which by
seriousness, the law expressly prohibits granting this benefit. In case of
non-serious crimes, at the request of the Public Ministry, the judge may deny release
provisional, when the accused has been previously convicted of any
crime classified as serious by law or, when the Public Ministry provides the judge
to establish that the freedom of the accused represents, due to his conduct
coming from, a risk for the offended party or for society.
The amount and the formal guarantee that is set must be affordable for the
accused. In circumstances determined by law, the judicial authority may
modify the amount of the bond. To decide on the form and amount of the
caution, the judge must take into account the nature, modalities and
circumstances of the crime; the characteristics of the accused and the possibility of
compliance with the procedural obligations under its responsibility; damages
caused to the offended party; as well as the pecuniary sanction that, if applicable, may be imposed
impose on the accused.  
II.-He may not be forced to testify. It is prohibited and will be sanctioned by
44
 
criminal law, any incommunicado detention, intimidation, or torture. The confession given
before any authority other than the Public Prosecutor's Office or the Judge, or before them without
The assistance of his/her defense attorney will have no evidentiary value;
III.-It will be made known to him in a public hearing, and within forty-eight
hours after his referral to justice, the name of his accuser and the
nature, and the cause of his accusation, in order to know well the punishable act that
is attributed to him and can answer with the charge, rendering in this act his
preparatory statement;
IV.-When requested, he will be confronted, in the presence of the judge, with whom
testify against him, except as provided in section V of paragraph B of this
article;  
V.- Witnesses and other evidence that you offer will be received,
granting them the time that the law deems necessary for this purpose and assisting them
obtain the appearance of the persons whose testimony is requested, provided that
are found at the place of the process.
VI.-He shall be judged in a public hearing by a judge or jury of citizens who
know how to read and write, residents of the place and district where the crime was committed,
provided that it may be punished with a sentence of more than one year in prison. In
In any case, crimes committed by means of the
press against public order or the external or internal security of the Nation.
VII.- You will be provided with all the information you request for your defense and
that they answer in the process.
VIII.- He will be judged before four months if it involves crimes whose penalty
maximum does not exceed two years of imprisonment, and before one year if the sentence exceeds
of that time, unless you request more time for your defense;
IX.-From the beginning of your process you will be informed of the rights that you have in your
Please abide by this Constitution and you will have the right to an adequate defense, just in case,
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by a lawyer or a person you trust. If you do not want to or cannot name
defender, after having been required to do so, the judge appoints a
public defender. You will also have the right to have your defender appear in
all the acts of the process and it will be obliged to do so as many times as necessary
require it; and,  
X.-In no case may imprisonment or detention be extended due to non-payment.
for attorneys' fees or for any other monetary benefit, for
cause of civil liability or any other similar reason.
Nor may preventive detention be extended for longer than
the law sets the maximum for the crime that motivates the process.
In any prison sentence imposed by a sentence, the following shall be computed:
time of arrest.
The guarantees provided for in sections I, V, VII, and IX will also be
observed during the preliminary investigation, in the terms and with the requirements and
limits established by law; the provisions of Section II shall not be subject to
any condition.”
The conditional sentence should be applied with the greatest possible breadth, taking into account
to the social benefits it brings, insofar as it provides, to those who for the first time
once they break the law, the opportunity to regenerate themselves regardless of the inconveniences
that involve penitentiary or segregation regimes that, in more than
Sometimes they are defective or unsuitable for achieving this purpose. Thus,
Even if the complainant does not worry during the processing of both instances,
to directly justify the requirements of the law for obtaining the
benefit cited, this should be granted, if there are sufficient elements in the file
to demonstrate the existence of such requirements.
 Another regulation that indicates prerogatives to prisoners is the Code
Criminal procedural law for the Federal District: “Article 290.- The preparatory statement
will begin with the general information of the accused, which will also include the
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nicknames he/she may have, the indigenous ethnic group to which he/she belongs, if applicable, and if
speaks and understands the Spanish language and its other circumstances sufficiently
personal. You will then be informed of your right to an adequate defense by
Yes, through a lawyer or through people he trusts, warning him that if he does not do so,
The judge will appoint a public defender for you
If the accused had not requested his release on bail in
preliminary investigation, you will be informed of that right again in the terms
of Article 20, Section I of the Political Constitution of the United States
Mexicans and article 566 of this code.
You will then be informed of what the complaint, accusation or
complaint; as well as the names of their accusers, complainants or plaintiffs and
of the witnesses who testify against you; you will be asked if it is your will
to testify and, if he so wishes, he will be examined on the facts
If the accused decides not to testify, the judge will respect his wishes.
leaving a record of this in the file.
You will also be informed of all the following guarantees granted to you by the
Article 20 of the Political Constitution of the United Mexican States: that it be
They will receive all witnesses and evidence offered, in legal terms,
helping you to obtain the appearance of the persons you request, as long as
when they are domiciled at the place of trial; and that all the
data that you request for your defense and that are included in the process.
“Article 291.- In case the accused wishes to testify, he will be examined
on the facts charged against him, for which the judge will adopt the form,
terms and other circumstances that it deems convenient and appropriate to the case,
in order to clarify the crime and the circumstances of time and place in which it was conceived
and executed.
Article 292.- The agent of the Public Ministry and the defense will have the
right to question the accused; but the judge shall have the power at all times
47
 
to reject questions if they are objected to on good grounds or in his judgment
were inconclusive.
Article 293.- The accused may draft his answers, if he does not do so.
made, the Public Prosecutor's Office or the judge, as the case may be, will draft them, seeking
interpret them as accurately as possible, without omitting any detail that may
serve as a charge or discharge.
Article 294.- Once the declaration has been completed or the statement of the
If the accused is found not to wish to testify, the judge will appoint a defense attorney for the accused.
office, where appropriate, in accordance with section III of article 269 of this
code.
Article 295.- The judge will question the accused about his participation in the
facts charged, and will carry out confrontations between the accused and the witnesses who have
declared against him and were at the place of trial, so that he and his
defender can ask them all the questions leading to their defense, even
right that also corresponds to the Public Prosecutor's Office; the confrontation will be carried out
whenever requested by the accused.
 Article 296.- If the accused has several defenders, he shall be obliged to
appoint a common representative or, failing that, the judge will do so.
Article 296Bis.- During the investigation, the court that hears the case
must take into account the specific circumstances of the accused, adding
data to know their age, education and education; their customs and behavior
previous; the reasons that led him to commit the crime; his economic circumstances
and the special ones in which he was at the time of the commission of the crime;
the accused's membership, where applicable, in an indigenous ethnic group and the practices and
characteristics that you may have as a member of said group; the others
personal background that can be verified; as well as their ties
kinship, friendship or born from other social relationships, the quality of the
offended persons and the circumstances of time, place, manner and occasion, which in
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as a whole demonstrate the seriousness of the offense and the degree of culpability of the
agent." This is stated in the Code of Criminal Procedure for the Federal District.
Other benefits indicated in the internal regulations of the Centers
Social rehabilitation and preventive detention centers:
“ARTICLE 59.- Inside the CERESO, inmates will have equal treatment,
consequently, exclusive or distinguished areas are prohibited.
ARTICLE 60.- Prisoners have the right to be informed of the purpose of their
of the sentence, the crime for which it was issued, what the elements of the sentence consist of
rehabilitation, the way in which the practice of these is accounted for in obtaining
of benefits of remission of sentence or preparatory release, as well as the
date on which they are eligible to receive the benefits granted by the Law.   
In no case may the imprisonment of an inmate be extended for a longer period of time.
of the one indicated in the corresponding judicial resolution or of the one determined by the
competent administrative authority.
ARTICLE 61.- Inmates shall enjoy, where applicable, the guarantees
referred to in the Political Constitution of the United Mexican States and the
Political Constitution of the State; you will have the right to humane, dignified, and fair treatment
by all CERESO authorities, but they will be obliged to
punctually and scrupulously observe the provisions that regulate order and
discipline.
ARTICLE 62.- Inmates shall have the right to make and receive calls
telephone; sending and receiving correspondence; watching television, listening to the radio, having
personal hygiene items, receive food and medical service, perform
recreational, cultural and sporting activities, profess the religion they wish,
as well as receiving visits from family, their defenders and spouses or intimates.  
All these activities will be subject to the provisions of the manuals
administrative and instructive, which will specify the schedules, conditions
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and places for the development of the activities described.
ARTICLE 63.- Inmates may not be forced to perform other tasks.
activities other than those to which they are expressly obliged by virtue of a
applicable legal system.”  
Article 133Bis.- The accused shall be granted freedom without any bail,
by the Public Prosecutor's Office, or by the Judge, when the arithmetic mean of the
imprisonment does not exceed three years, provided that:
I.- There is no well-founded risk that he may evade the action of justice;
II.- Have a fixed address in the Federal District or in the metropolitan area with
no less than one year in advance;
III.- Have a legitimate job; and
IV.- That the accused has not been convicted of an intentional crime.
This provision shall not apply when it comes to crimes
serious matters indicated in this Code.
 Our highest court points out some benefits that are granted to the
inmates, Registry No. 904197, Location: Ninth Period, Instance: First
Chamber Source: Appendix 2000 Volume II, Criminal, Jurisprudence SCJN Page: 157
Thesis: 216 Jurisprudence Subject(s): Criminal
FINE, SUBSTITUTION OF PRISON SENTENCE BY.- Article 70 of the
Federal Penal Code, in its section III, establishes that the prison sentence that does not
exceeds three years may be replaced by a fine, taking into account the following:
provided for in articles 51 and 52 of the same legal order. However, if
for the purpose of individualizing the sanctions, based on the latter
precepts must be taken into consideration both the personal circumstances of the
accused, as well as the peculiarities that occurred in the commission of the crime, its
significance and impact, and this analysis will lead to locating the degree of
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guilt of the convicted person, and on that basis the penalties that will be imposed will be
correspond according to the case; then, when the benefit of the
substitution of the prison sentence, to set the substitute fine only has to
It should be considered that in terms of the final part of article 29 of the code itself
repressive, one day fine corresponds to one day of prison, and thus establish the
amount of such penal substitute, since those circumstances must be reconsidered to
determine now the amount of the specific fine that the
sentenced to enjoy said benefit, would result in a modification to
the prison sentence that was imposed on him, taking into account precisely those
particularities.
Ninth Period: Contradiction of thesis 58/95.-Among those supported by the
Second Collegiate Court of the Eleventh Circuit and the Second Court
Criminal Court of the First Circuit.-May 28, 1997.-Five
votes.-Speaker: Juan N. Silva Meza.-Secretary: Rodolfo A. Bandala Ávila.
Judicial Weekly of the Federation and its Gazette, Volume VI, July 1997, page
54, First Chamber, thesis 1a./J. 29/97; see the judgment on page 55 of said judgment.
volume. The prison sentence not exceeding three years established in article 70,
Section III of the Federal Penal Code to which this thesis refers, currently
provides that it does not exceed two years.  
2.3. Violations of the Guarantees of Inmates in the Centers of
Social Rehabilitation.
Although it is stated that there are no violations of the guarantees of the
internal, the Human Rights Commission, has implemented a series of
visits to the centers to monitor the treatment of staff towards inmates.  
Over the years there have been a number of violations of the
people who are in full enjoyment of their constitutional guarantees,
So what is expected from the violations of prisoners?
Article 22, first paragraph, of the Fundamental Law states:
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“Article 22.- The death penalty, mutilation,
infamy, branding, flogging, beating, torment of any kind, fine
excessive, confiscation of property and any other unusual and
transcendental.”
Once the individual was placed at the disposal of the Public Ministry, this
He was already tortured by the authority that he presents before this authority, in
where he made him give his confession, later he was presented to the MP, the
The accused presents his statement at the ministerial court where he pleads guilty.
The prohibition of torture, as well as inhuman or cruel punishment or treatment
degrading, is contained in Article 5 of the Universal Declaration of Human Rights
Human Rights of December 10, 1948, in Article 7 of the International Covenant on
Civil and Political Rights of December 19, 1966 and in article 3 of the
European Convention for the Protection of Human Rights and
Fundamental Freedoms of November 4, 1950.  
This prohibition, in the penitentiary field, has been established in article
31 of the Standard Minimum Rules for the Treatment of Prisoners adopted in 1955 by
the United Nations, in Article 37 of the European Prison Rules
adopted in the Recommendation of 12 February 1987 of the Committee on
Ministers of the Council of Europe.  
Torture is a crime defined in article 174.1 of the current Code
Spanish Criminal Code, which defines it as follows: “The authority commits torture
or public official who, abusing his position, and in order to obtain a
confession or information from any person or to punish him for any act
that has been committed or is suspected of having been committed, subject it to conditions or
procedures that due to their nature, duration or other circumstances,
involve physical or mental suffering, the suppression or reduction of their
faculties of knowledge, discernment or decision, or any other
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way that threatens their moral integrity."14In the crime of torture, the active subject
It must necessarily be an authority or public official, with equal reference to
the authority or official of penitentiary institutions. And not only this, but
equals the penalty to those who, being an authority or official, fail to comply with the
duties of their position, allow other people to carry out the planned actions
in them. That is to say, the precept puts the direct authors and the
to the omissionists, guarantors of non-execution.  
“In Mexico, the following penalties are prohibited:
-Mutilation (amputation of any part of the body).
-Infamy (Punishment against honor, reputation, fame),  
-Marks (application of a sign on the body that distinguishes the offender)
of the others).
-Sticks (hits),
-Torment (of any kind, situation that causes physical pain),
-Excessive fines (disproportionate charging),  
-Confiscation of property (seizure by the State of all property)
assets of an individual). Confiscation is not considered to be that imposed by the
judicial authority for the payment of civil liability arising from a
crime, not that of the assets in the case of illicit enrichment.
-Unusual penalties (any that are not provided for by law)-Penalties
transcendent (those that are transmitted from one generation to another).”15 So it is
says Magdalena Aguilar Cuevas.
                                                 
14 Search engine: www.google.com.mx. Spanish Journal of Criminological Research. Penal Code
Spanish. October 30, 2006. 12:30 p.m.
15 AGUILAR CUEVAS MAGDALENA, HUMAN RIGHTS TRAINING MANUAL
TEACHING LEARNING TRAINING, Editorial National Commission of Human Rights,
Second edition, Mexico, 1993, p. 53.
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Abuse is punished in article 173 of the Penal Code,
which provides the following: “Anyone who inflicts degrading treatment on another person,
seriously undermining his moral integrity, will be punished with the penalty of
imprisonment from six months to two years; the intensity of the sentences must be taken into account
suffering inflicted on a person graduated notions of the same scale
which in all its stages involve, whatever the purposes, suffering
physical or psychological, illicit and inflicted in a manner that is humiliating to the person who suffers them and, with
that very intention of humiliating and subduing the will of the subject."16 According to the
jurisprudence of the European Court of Human Rights, as set out in the
Constitutional Court ruling 120/90.
The Order of formal imprisonment or subjection to trial. In the issuance of said
resolution may violate individual guarantees other than those enshrined in the
Article 19 of the Constitution. The fact that Article 19 of the Federal Constitution
establish the substantive and formal requirements that every order of formal imprisonment or
subjection to process must contain, does not mean that for its dictation it must only
comply with the provisions of the aforementioned constitutional provision.  
This is so because in order for the defendant to be affected in his
interests, on the occasion of that act of authority, can be considered valid,
The reference car must meet, in addition to the requirements mentioned, all those
requirements and conditions contained in the guarantees of legal security
enshrined in the Magna Carta, among others, that said order be in writing,
comes from a judicial authority, is founded and motivated and is issued
with respect to a crime punishable by corporal punishment; guarantees that in the event of
material impossibility of being contained in a single article, they must be
applied harmoniously, in order to provide certainty and protection to the individual.  
Therefore, it must be said that in the issuance of the termination order
constitutionally, subjective public rights other than those that
                                                 
16 Jurisprudence of the European Court of Human Rights, reflected in the Judgment of the
Constitutional Court 120/90. to classify a penalty or treatment in one of the categories of the
Article 3 of the Rome Convention of 1950.
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enshrines the aforementioned constitutional precept, which will depend on the
whether or not authorities comply with each and every one of the security guarantees
legal provisions contemplated in the Fundamental Law.
If the accused is assigned, in order to enjoy bail, a
guarantee, taking into account only the seriousness of the crime that is
imputes to him, without considering his personal situation and his economic conditions in the
At the time of committing the crime, the guarantee granted by article is violated to his detriment
20, section I, of the Federal Constitution.
The appellant did not carry out any punishment or physical abuse on the
prisoners of cars, but it consisted in it, either actively, as an inducer, or
omission, since he also has the status of guarantor due to his position
within the prison of compliance with the legal system.  
The legal provision states that torture and ill-treatment will not be practiced in
against the prisoners, Article 289.- In no case, and for no reason, may the
authority to use solitary confinement, intimidation or torture to achieve
statement of the accused or for another purpose.
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CHAPTER III
JUDICAL OR ADMINISTRATIVE RESOURCES IN FAVOR OF THE
PRISONERS.
In this chapter, we will analyze, with respect to the resources, for this, it is
It is important to highlight what Griselda Amuchategui and Ignacio Villasana establish,
on resource: "(from the Latin recursus, way back, return or return). It is the
means of appeal filed against a judicial decision
in a process already initiated, generally before a judge or court of higher rank
and exceptionally before the same judge, with the aim that said
resolution be revoked, modified or annulled.”17
The doctrine distinguishes within the genre of the means of challenge
several categories, including procedural remedies considered as the
instruments that aim to correct judicial acts and resolutions
before the same judge of the case; the appeals that can be filed within the
same procedure, but before a higher judicial body, for violations
committed both in the procedure itself and in judicial resolutions
respective; and finally the appeal processes which are those that
They form an autonomous procedural relationship to combat a determination
previous, generally of an administrative nature, and in this sense we can mention
to the so-called contentious-administrative process.
Also from the doctrinal point of view they have been divided into resources
ordinary, extraordinary and exceptional, which will be examined in accordance with the
Mexican regulations.
Firstly, even though a significant sector of the authors of the treatises
procedural law considers that the means of appeal that are filed
before the same judge of the case must be considered as procedural remedies,
                                                 
17 AMUCHATEGUI Requena, Irma Griselda and VILLASANA Díaz, Ignacio.2nd edition, Op. Cit. P.
148, DICTIONARY OF CRIMINAL LAW, Mexico, Oxford University Press 2006.
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Mexican codes classify them as resources, and among them we can mention the
called revocation, regulated by articles 412 and 413 of the Code of
Criminal Procedures for the Federal District, which also qualifies as
replacement of the aforementioned instrument when it is asserted against resolutions of the
Superior Court of Justice of the Federal District (TSJDF).
As regards ordinary resources, the most important is that of
appeal, through which, at the request of the party aggrieved by a resolution
judicial, the second-degree court, generally collegiate, examines the entire
material of the process, both factual and legal, as well as violations of the
procedural and substantive, and as a result of this review, confirms, modifies or
revokes the contested decision, replacing the first instance judge, or
It orders the reinstatement of the procedure when there are serious reasons for
nullity thereof, which will be developed in the following point.
The so-called resource of must also be considered within this sector.
review in the amparo trial, which in reality constitutes a true
appeal filed by the affected party before the Supreme Court of Justice of the
Nation or the circuit collegiate courts (TCC), in accordance with the
complicated competition rules established by the respective legislation, against
the resolutions of the district judges and exceptionally also with respect to
those pronounced by the TCC themselves, when they directly interpret a
precept of the Constitution or decide on the unconstitutionality of a law
(articles 83 to 94 of the new Amparo Law).
Two other ordinary resources are the complaint and the claim. The first,
classified by the doctrine as a "catch-all" lacks a delimitation
precise with respect to other means of appeal, but in most cases
procedural regulations are used to challenge minor rulings,
importance than those that can be attacked through the appeal,
while the claim is granted to those affected to challenge the
resolutions issued by investigating judges or presiding magistrates
of the chamber or the respective court, by virtue of its powers, to admit or reject
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claims and appeals or put the matters in a state of resolution and are filed
before the corresponding judicial college.
As regards this matter we must clarify that the so-called resource
appeal denied under articles 435 to 442 of the Code of Procedure
Criminal Law for the Federal District, is actually a complaint resource that is
filed for the refusal to admit the appeal and, in certain cases, for the
qualification of the degree that affects the legal interests of the appellant.
Extraordinary resources are those that can only be filed by
the reasons specifically regulated by procedural laws, and in addition,
They involve the examination of the legality of the procedure or the resolutions
contested, that is, it includes the legal issues, since as a rule
In general, the assessment of the facts remains within the sphere of the judge or court
that pronounces; the challenged ruling.
The extraordinary appeal par excellence is that of cassation, through which
which is intended to annul the procedure or the judgment on the merits by the
legal violations that are attributed to the judge who issued a final judgment,
Although in appearance this means of challenge has suppressed the one that regulated
the civil and criminal procedural codes, however it has been absorbed by the
amparo trial against court rulings.
Indeed, as the illustrious jurist pointed out at the beginning of the last century
Emilio Rabasa the amparo trial against judicial resolutions has the
nature of an extraordinary appeal for annulment similar to that of cassation and by
This reason is currently classified as amparo-cassation.  
Rabasa's ideas were implicitly accepted by the
Constituent Assembly of Querétaro, as soon as the procedure of the trial of
protection in biinstantial configured as an autonomous process, and of a single
instance against final court rulings, the latter structured without
to say it expressly, as a true extraordinary appeal for nullity,
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in accordance with the provisions of Article 107 of the Constitution.
As regards its subject matter, the amparo-cassation can be divided into sectors,
as sentences of criminal, civil (including those) courts are challenged
commercial), administrative or labor and its processing is carried out in a single
instance before the Supreme Court of Justice or the Collegiate Courts of
Circuit.
On the other hand, in judicial protection, according to the classic rules of
the cassation, the alleged violations are divided into violations committed during
the aftermath of the procedure, provided that they affect the complainant's defenses
transcending the result of the ruling (errors in procedendo), and substantive violations
(errors in judicando), in the understanding that the referred procedural violations
They can only be filed on the occasion of the final judgment (article 158 LA),
except in the case that, if not challenged at the time of commission,
are consumed irreparably or affect third parties not involved in the trial, since in
In these cases, the protection must be filed in two instances, the first before the
federal district judge And the second part before the TCC.
The third category of resources, in the Mexican legal system, are
those to whom the doctrine grants an exceptional nature by virtue of the fact that
through them you can challenge a firm judicial resolution, that is, one that
has acquired the authority of res judicata, and that according to Hispanic terminology
which has predominated in Latin American procedural systems receives the
name of revision; which, in general terms, is admissible in form
predominant in criminal matters (but sometimes also in civil matters),
when, after the pronouncement of a final judgment, it is discovered
or circumstances arise that distort the essential motivation of the ruling.
In our procedural system this institution is only regulated in matters
criminal, both at the local and federal levels, with the curious name of pardon
necessary, which is appropriate when the contested judgment is based on elements of
convictions that are later declared false in another process: when with
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Later, public documents are discovered or appear that invalidate the
evidence on which the sentence is based; when evidence is presented or exists
irrefutable proof of the existence of the missing person for whose cause the
the accused had been charged with homicide, and for other similar reasons
(articles 612 – 618 bis Code of Criminal Procedure for the District
Federal,).
3.1. Before the Trial Judge.
When it is said before the judge of the case, it is nothing else, but that it is being processed
before him, since he does not resolve all the resources, but in the present point he
will elaborate on this matter, starting first with the appeal, as well as
also of the denied appeal, revocation and complaint.
A) The appeal.- It is an ordinary and vertical resource through which one of
the parties or both request the second instance court (tribunal ad quem) for a
reexamination of a decision issued by a first instance judge (judge
a quo), so that the latter may modify or revoke it.
  The criminal appeal is regulated in the codes of procedure in the form
more flexible than the civil and commercial law, as it is inspired by the
principle in dubio pro reo.
Firstly, it will be noted that both the sentences can be appealed
definitive as the cars that have decisive effects within the criminal process,
such as those ordering the suspension or continuation of judicial proceedings;
who declare the so-called formal prison and those who grant or deny the freedom of the
accused, article 418 Code of Criminal Procedure for the Federal District.
The Public Prosecutor's Office, which has
the accusation being sustained, the accused and his defenders, as well as the offended party or his
legitimate representatives. The latter only in terms of reparation of damage,
Article 417 of the Code of Criminal Procedure for the Federal District.
60
 
The aforementioned criminal procedure code follows the traditional criteria when classifying the
effects of the appeal as devolutive or in both effects, establishing itself as
general rule the suspension of the execution of the final judgment when
establish a sanction, while article 419 of the CPPDF contains a
curious arrangement, which basically has the same meaning, according to the
which, the appeal will only proceed in devolutive effect, and very
especially with regard to final judgments that acquit the accused,
unless expressly determined otherwise.
The appeal is presented orally or in writing to the judge who issued the decision.
challenged resolution, who has the power to admit or reject it outright,
as well as to point out its effects. Against the order of dismissal the
called appeal denied; but the parties can fight the
Admission and qualification of effects before the second instance court, articles  
435-442 of the CPPDF.
It is not necessary, as it is in a civil appeal, to formalize the appeal.
before the higher body, since grievances may be formulated either
on the occasion of the filing or at the hearing of allegations, and in addition, the
second-degree court has greater powers than those granted in
civil matters, since the subject matter of the appeal is broad, with some
restrictions, since it essentially implies a re-examination of the entire procedure
and of the resolutions challenged in the first instance, taking into account that the
The appealing party may offer new evidence, limiting itself only to testimonial evidence.
the facts that have not been the subject of examination in the first degree (article
428 and 429 of the CPPDF).  
In addition, the court of appeal may remedy the deficiency of the agrarian
when the appellant is the defendant, or, if the defendant is the defendant, it is noted that due to
clumsiness did not make them worthwhile.
On the other hand, although the reinstatement of the procedure can only be
be ordered by the second instance court, according to the reasons
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expressly indicated in the code of criminal procedure, and at the request of
the appellant, the second provides that the deficiency of the
grievances, when there is a manifest violation of the procedure that would have
left the accused without defense and that only due to clumsiness or negligence of his
defender was not properly combated.
B) The denied Appeal.- It is the recourse that the affected party can file.
before the second instance court against the refusal of the first instance judge
to admit the appeal, or with respect to the grade classification.
In fact, as the prominent Spanish proceduralist rightly states,
Niceto Alcalá-Zamora y Castillo in relation to our legal systems
procedural, the so-called appeal denied resource confuses the means of
challenge, which is the complaint, with the reason for its filing, which is the
refusal to admit the various appeals, and in certain cases, by the
qualification of the degree that affects the legal interests of the appellant.
 In summary, the denied appeal is presented to the first-judge
degree that dismissed said appeal or qualified the degree, when it had
admitted, within a period of two days article 436 CPPDF, and said judge must send
the respective records to the second-instance court within three days
following; in the event that said judge does not send them in a timely manner, the affected party
You can go to your superior to require the omission.  
Once the documentation has been received, the court must issue its decision shortly.
period (three to five days), during which the parties may submit arguments
writings. In its resolution, the court must decide on the admission of the
appeal, if applicable, on the grade rating made by the lower grade.
C) Revocation.- It is a resource that proceeds against non-judicial orders and decrees.
appealable, in order to have the judicial resolution contained therein rescinded
the contested document; it is an appeal that is asserted before the judge who issued the
contested ruling or before the judge who replaces him in the knowledge of the
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business, 412 of the CPPDF.
Due to a principle of procedural security, the judicial body cannot
revoke its resolutions ex officio or in an unlimited manner. The Supreme Court of
Justice, has held that a principle of justice and social order requires the
stability of the rights granted to the parties in a trial and the firmness of the
procedure. This security, firmness and order encompass the chain
successive stages of the process, in such a way that it cannot become
to a stage definitively concluded by a mere revocation.
The appeal for revocation is processed in writing, filed within the
twenty-four hours following notification of the contested order or decree; in
said writing must state the grievances and provide legal justifications;
substance with a written document from each party and the judge must issue his decision within
From the third day, this resolution only gives rise to the appeal for liability.
D) Complaint.- In its most important meaning, it is the resource that is filed
against certain judicial resolutions that due to their secondary importance do not
are the subject of appeal, but can also be understood as a complaint
against improper or negligent conduct of both the judge and some
judicial officials.
The complaint appeal understood as a means of challenge has a
imprecise configuration, since its origin is established in a very
variable in the various procedural systems, and for this reason the doctrine has
come to be described as a catch-all.  
The prominent Spanish proceduralist Niceto Alcalá-Zamora y Castillo,
deep connoisseur of Mexican procedural legislation qualifies the complaint as
sub-appeal due to its accessory nature with respect to the main challenge,
which is the appeal.
As regards the second meaning of the complaint as a denunciation
against certain judicial conduct that is considered improper, it has been
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regulated in the Mexican legal system as a means of imposing sanctions
disciplinary, so it does not really have a procedural character but rather an administrative one.
3.2. Penitentiary Authorities.
As already developed at the beginning of this chapter, one of the
main resources that can be filed before the penitentiary authorities
It would be the pardon, which is considered exceptionally, for the reasons that
are listed below:
The pardon is an exceptional measure, optional for the Supreme Court.
representative of state power, which must be considered among the reactions
penalties.
The pardon, the amnesty and the prescription of the criminal action have a double
nature: they are both causes of lifting the sentence and obstacles
procedural. The pardon is important for the rehabilitation of the convicted person, since
that through total or partial pardon and suspension of the sentence, it can
help the reintegration of the convicted person into society, promoting the
restoration of its social prestige.
It consists of an act of the executive, by which in a specific case it is
They pardon, mitigate or conditionally suspend the legal consequences of
a final criminal conviction. The criminal proceedings still pending resolution
cannot be pardoned.
The pardon is a manifestation of the right of grace, which as
historical reminiscence of the times of the absolute monarchy, still exists in
the current rule of law.
Originally this right was considered an integral element of a
total power greater than the three partial powers. It is currently considered
as an attribute of the sovereignty of justice and is understood, in a broad sense,
as part of a state punitive power that encompasses both law and
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funny.
The purpose for which the pardon is used may be different: the State
may wish to compensate for excessive legal rigor with an act of equity,
especially when there has been a subsequent change in circumstances
general or personal. You can try to correct defects by this means
legislative, judicial rulings that became obsolete due to a subsequent
modification of the law, or judicial errors.  
It also serves to maintain the application of the life sentence.
within reasonable limits, compatible with the principle of humanity. It may
can also be used to achieve some criminal policy effect. In fact
In practice, it is used for simple, circumstantial reasons of general policy.
Although the pardon measure can be understood as arbitrary and
contradictory to elementary principles of criminal law, it seems difficult that it can
disappear, since criminal law reflects a certain conception
policy, it is reasonable that its consequences be modified or annulled when
the social circumstances that conditioned its application change.
The pardon in Mexican criminal law. 1) Nature. a) The doctrine is
He claims to support a mixed theory, which admits for this instrument not only
material importance, but also procedural. From the substantive point of view,
It aims at the annulment of the criminal duty, considering the effects that the act has
for the authorities in charge of criminal enforcement. There is also a theory
purely procedural pardon.
b) The pardon is provided for in Mexican criminal law as a cause of
extinction of criminal liability, articles 612 to 618 BIS of the Code of
Criminal Procedures for the Federal District, and should be interpreted as
effects on the penalty and not on the criminal action.
Depending on its scope, it may be total or partial. In the first case, it remains untouched.
the execution of the entire sentence not served by the convicted person, in the second
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only a part of it is sent.
2) Limits. The current system makes the granting of pardon conditional in the
following terms. a) It is required first of all that the sanction has been
imposed in an irrevocable sentence, and it should be understood that it is not subject to
at the disposal of the individual any ordinary remedy without exhausting.
b) As regards the types of penalties, pardon is not applicable in respect of
disqualification from exercising a profession, civil or political rights, or performance
of positions or jobs, in respect of which amnesty or the
rehabilitation.
 3) Classes. The pardon may be by grace or necessary.
A) The so-called pardon "by grace" includes the following cases: a)
When the prisoner has provided important services to the Nation, in the case of
common law crimes.
In political crimes, the code leaves it to the prudence and discretion of the
executive, granting pardons.
B) The necessary pardon is appropriate, regardless of the sanction imposed,
when it appears that the convicted person is innocent.
This precept allows us to conclude that what legitimizes the execution of penalties is not
It is not res judicata, but the continued criminal responsibility of the convicted person.
The emergence of evidence of innocence after the sentence obliges the
State to issue the pardon, leaving the judicial decision without effect.
4) Effects, In all cases the pardon extinguishes criminal liability,
except for the obligation to repair the damage caused. However, it also
It will cease in cases of necessary pardon.
5) Competent body. The power to grant pardons to prisoners
sentenced by local courts is the responsibility of the Head of Government of the District
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Federal.
However, when a pardon is necessary because it has been exposed
a judicial error, must be considered a jurisdictional act, since when ordered
by the judiciary must be granted compulsorily by the executive.
It could also be taken as a resource, but administrative, as indicated
by the Law of Criminal Sanctions for the Federal District, in its Fourth Title,
Procedure for granting outpatient treatment and the benefit of
early release.
In this administrative appeal, it will be processed before the address, that is, the
executing or penitentiary authority, which may be at the request of a party or
office, of course, before you can perform this procedure, it is necessary to cover with
the requirements established for penal substitutes.
Once the document has been submitted to the corresponding authority, it
will have to be included in the single file (it consists of two sections, the first
will contain all documents of a legal nature and the second will contain those of
technical nature) within 10 business days.  
As already developed in previous pages, the address consists of a
council, then, is responsible for issuing an opinion, regarding the
procedure, which may not exceed a term of five working days. The
management will also issue its opinion within the same period, and the authority
The executing agency will issue its final decision within five days.
It is observed that unlike the previous resources, it varies in the
way of issuing the resolution, since in the previous ones it was a single authority, in
change in this one is about two more, in addition to the purpose of this resource
It is to replace the place where the sentence will be served, as well as the conditions.
This resolution is not final, as it can also be challenged before the
Administrative Litigation Court of the Federal District.
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3.3. Federal Justice.
The amparo trial will be held on this point. The issue
relative to the fulfillment or execution of the sentences in the amparo trial arises
only in relation to those that grant the protection of Justice
Federal.  
The final resolutions that dismiss or deny the protection action filed,
They are eminently declarative, since they are limited to either stating the causes of
inadmissibility, or to establish the constitutionality of the contested act,
validating, in both cases, the actions of the responsible authority
challenged by the complainant.  
However, in the case of amparo rulings, which grant protection
federal, these are clearly of a condemnatory nature. The sentence,
contained in an authoritarian resolution, in closing or a provision of giving or a
to do (exceptionally an abstention), which must be done. Well,
Logically, the service, the subject of the sentence, is carried out by means of the
execution of the sentence that involves her.
“From the Spanish amparar, in the sense of protecting or safeguarding the rights of
a person.”18 Expresses Carlos Barragán
The Mexican amparo trial currently constitutes the last resort
challenging most of the judicial, administrative and
even of a legislative nature, which is why it protects the entire national legal order against
violations committed by any authority, provided that such violations
translate into a current, personal and direct impact on the rights of a person
legal person, whether individual or collective.
However, it must be taken into consideration that the amparo trial itself
It arose with the essential purpose of protecting the rights of the human person
                                                 
18 BARRAGÁN VILLASANA, Carlos. Op. Cit. Page 513.
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constitutionally enshrined, against their violation by the authorities
public.
The amparo trial is an extremely complex procedural institution, which
protects practically the entire national legal system, from the most important precepts
elevated of the Constitution, to the modest provisions of a humble
municipal regulations. In accordance with this broad extension of rights
protected and the procedural functions it performs, we can identify five sectors:
1. Firstly, the amparo trial can be requested by any person
who is in danger of losing his life due to the acts of an authority, whether
detained without a warrant; deported, banished, or subject to penalties
infamous acts such as mutilation, flogging, torture, confiscation of
goods, and other acts prohibited by "a." 22 of the same Constitution (article
17 Amparo Law).
As in these cases the affected person cannot go to the judge of the
protection, any person on your behalf can do so, including a minor
age, who can file the claim in writing or orally, at any time
of the day or night, and if in the place where these acts are carried out there is no resident
federal district judge, the same claim will be filed before the first-district judge
instance or other judicial authority of the place, and if this is not possible, it may be sent
telegraphically, with subsequent ratification, articles 38 and 118 of the Amparo Law.
The local judge who receives said amparo claim must order that it be
paralyze the activity of the authority that harms the rights of the complainant and will send
the file to the corresponding district judge for the continuation of the
procedure, which should be fast, at least in theory, and which bears similarity to
the institution of English law known as habeas corpus (presentation of the
detained before the judge), which is enshrined in most legislations
contemporary, to protect individuals against unlawful arrests, if
It is taken into consideration that the judge of protection upon receiving the claim must
carry out all necessary steps to present the claimant in order
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that the claim itself be ratified under Articles 17 and 18 of the Amparo Law.   
The procedure is of double instance, corresponding to the first, according to
It has been seen that district judges have no preclusive term, and the second degree judges have
through the so-called appeal for review, filed by the affected party,
generally before the Circuit Collegiate Courts and only before the First
Chamber of the Supreme Court of Justice when the criminal matter is challenged
violation of Article 22 of the Constitution (Articles 83, 84, 85, 95, 96 of the new Law)
of Amparo, and 25, section I, LOPJF).
Secondly, the amparo trial can be used to combat the
legal provisions issued by both the Congress of the Union and the
legislatures of the States, as well as the regulations of the president of the
Republic or the governors of the States, when the affected party considers
that the respective legal provisions contradict the Constitution and then
It is called protection against laws.  
In this situation the aggrieved party may go before a district judge.
indicating as claimed the issuance and promulgation of a law or
regulation, when the respective order violates their rights from the
moment in which it comes into force (self-executing laws), or also indicating the
authorities that have applied the contested legal provisions to their detriment,
Articles 107, Section I, subparagraphs a), b), c) d), e), f), and g) of the New Law of
Protection.
 Against the ruling of the district judge, an appeal for review may be filed before
the Plenary or one of the Chambers of the SCJN, depending on whether it concerns federal laws, or
local legislative provisions, respectively (articles 83, 84, and 87 of the
New Amparo Law).  
If the Supreme Court of Justice of the Nation considers that the law or
challenged regulations are contrary to the Constitution, said judgment is
translates into the non-application of the respective regulations only for the benefit of the
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affected, according to the principle known as the 'Otero formula' (articles
107, section II, Constitution and 73 first paragraph of the Amparo Law).
A third category, the most important from a practical point of view,
since a large percentage of the amparo trials resolved by the courts
federal authorities correspond to the same, it refers to the challenge by the party
affected by final court rulings, that is, those against which
which no ordinary recourse or means of defense is available (article 43 of LA)
whether the violation is committed during the proceedings (articles 170 - 174
LA) or in the sentence itself (article 170 section I LA), and in all matters;
that is, in the case of sentences pronounced by courts of character
criminal (if they are convictions of the accused).  
In this sector, called judicial protection or cassation protection (due to its similarity
with the appeal, as already expressed in previous pages) the
The claim must be filed either before the Circuit Collegiate Courts or
the Chambers of the SCJ, according to the subject matter, and taking into consideration that the Court
It is responsible for matters of greatest economic, social or legal importance; and
In addition, it is processed in a single instance and for this reason it has also been classified
as direct protection.
The breadth of the protection allows, fourthly, that when it occurs
an act, a resolution is issued or an omission is incurred, on the part of a
federal or local administrative authority, and against this conduct that affects a
particular, there is no possibility of going before an administrative court, then
It can be fought through protection and immediately before a judge of
district (article 107 Fr. I and II, LA), and in second instance before the SCJ or the
Circuit Collegiate Courts (articles 83), this sector has been classified
as administrative protection.
To avoid that due to the processing of the protection,
irreparable or difficult to repair damages to the petitioners of the protection, there is
the precautionary measure known as suspension of the contested acts,
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which normally only paralyzes the activity of the authority being sued, but which
Sometimes it can have restorative effects as provisional protection (articles
190-191, for the double instance procedure, and 179-189 of the Law on
Protection).
The judgment granting protection aims to restore the injured party
in the enjoyment of their infringed rights, restoring things to the state
previous, when the claimed act is of a positive nature; and when it is
negative, the effect will be to force the responsible authority to act in the sense
to comply with what the violated right requires (articles 75, 76 and 77 sections I and II
of the new Amparo Law).  
This protective sentence must be complied with by the authorities of the
from which the act emanated or the omission came, within a reasonable period, and if not
does so, the judge of the protection has the power to require them or their
hierarchical superiors to comply (articles 192-198 LA), but if not
obey or incur in repetition of the acts or evasions to comply with the ruling
of protection, the file is forwarded to the SCJN to remove the authority
remittance and submit it to a federal judge, or request it from the competent bodies,
when said authority has constitutional immunity, so that the process can begin
liability procedure (article 193 LA).
It specifies who the parties are in the amparo trial, but
Firstly, it starts with the concept.
CONCEPT OF PARTY IN GENERAL.- The parties in the trial are
primarily the actor and the defendant, because for or against one of them
They will say the right in the respective procedure; but it can
happen that, for example, the judicially appointed depositary, who is not a party
In the main lawsuit, assume that status in the removal incident against him
It is promoted, since the interlocutory jurisdictional resolution that has said the
incidental procedure falls, will consider it as subject of legal diction,
that establishes being able to promote, defenses, interpose resources and, in general,
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enjoy all procedural rights legally attributed to a party.
Regarding the concept of a party in a trial, we can state the following: It is all
a person who is empowered by law to bring an action or to oppose a defense
in general or to file any appeal, or in whose favor or against whom it is going to
the specific legal action is carried out, it is considered a "party" in a main trial
or in an incident.
a) COMPLAINANT: In accordance with the first section of article 103
Constitutional law says: The Courts of the Federation will resolve all disputes
that arises from laws or acts of any authority that violate guarantees
individual, the holder of the protection action is revealed as the governed
“personal element”, against whom any state authority “element
authority”, carries out an act lato sensu, violating any individual guarantee
that the Constitution grants to that “legal objective element of the violation”,
causing him personal and direct harm "consequential element or
consequence". In summary, the idea of ​​the complainant or holder of the amparo action,
It is resolved in these three concepts, formulated according to each of the
Hypotheses of origin of the means of control, enshrined in article 103
constitutional.
b) DIFFERENT TYPES OF COMPLAINANTS: The personal element that
The complaining element is made up of any governed person. The idea of
governed is equivalent to that of the subject whose sphere can be matter or object of
some act of authority, in whole or in part. As governed the sphere you can
be affected totally or partially by an act of authority, may be held  
both natural persons (individuals) and legal entities
private (companies and associations of different kinds); social law
(unions and agrarian communities), decentralized bodies and individuals
public law corporations also called official legal entities.
CHARACTERISTICS OF THE ACT OF AUTHORITY. -The act of authoritarianism  
It is unilateral because for its existence and effectiveness it does not require the participation or
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collaboration of the individual against whom it is exercised, is imperative because it subordinates
the will of said individual because his will is subject to it.  
Coercive, because it can constrain, force the governed to gain respect.
Of course, the State as such as a public law entity,
clothed with empire, cannot legally ask for protection and be, for the same reason
complainant in the constitutional trial, since it would be absurd for him to request it against himself and
before itself, since the State authority would be the petitioner, the State authority the
issuer of the objected act and State authority the control body in charge of
to know about the dispute.
The disputes or controversies that arise between the Federation and the
States, as well as those that arise between two or more States or between the powers
of the same State, are never resolvable through the Amparo Trial, since,
Although it is up to the Supreme Court of Justice of the Nation to resolve them (art.
105 of the Supreme Law) its knowledge and processing have no relation
with the Guarantee Trial.
RESPONSIBLE AUTHORITY.- The responsible authority against which the claim is made.
demands the protection of federal justice; it is the organ of the State that forms
part of his government, from whom the act being claimed comes (law or act in
strict sense), which is challenged because the complainant believes that it violates the guarantees
individual or that transgresses to its detriment the field of competences that the
Supreme Law defines the Federation and its member States; that is,
exceeds the powers that the Constitution has specified for both.
As is obvious, and consistent with the dual personality of the State,
to conclude that it can only be legally considered an authority for the
effects of the protection that I acted with authority, as a person of public law,
whose act, the one claimed, satisfies the characteristics of unilaterality,
imperativeness and coercivity. Article 5, Section II of the Amparo Law states,
concerning the responsible authority, an expression of which is clearly
It follows that there are two types of authorities:  
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 1) Those who order, those who command, those who resolve, those who set the
bases for the creation of rights and obligations, and;
 2) Those who obey, those who execute, or put into practice the mandate of
those; this differentiation, that of organizers and executors, which are usually
transcendental when it comes to promoting the Amparo Trial, as will be seen
in more detail when the grounds for inadmissibility of the
Trial and the ineffectiveness of the suspension, the circumstance that in the claim
relative is pointed out only to those responsible who have already pronounced their
determination may only have significance as to the extent of
suspension, since this cannot be granted because it will be in
presence of completed acts and, therefore, unavoidable; while,
As regards the substance, nothing will prevent the constitutionality of the
contested act and a resolution is issued; the opposite of what happens if the
designated are only executing authorities, then the
suspension as regards the acts of execution, if these have not been
executed and the claim is admitted; but in due course it must be dismissed
in the trial based on the consideration that it is inadmissible due to
being, the claimed acts (those of execution), derived from another consented one (that of
ordination or mandate).
INTERESTED THIRD PARTY.- The INTERESTED third party is the one who, in
In general terms, he benefits from the act that the complainant challenges in the
amparo trial and has, therefore, an interest in such act remaining in place and not being
destroyed by the sentence that is pronounced in the same trial. Therefore, it can
be called to said trial and have the opportunity to approve and argue in his/her
favor. It could be said that he makes common cause with the responsible authority, which
He also insists that the act that is being fought against.
Perhaps the name "INTERESTED PARTY" that is given to this part in the law
fundamental and in the case of protection it is not very happy and leads to confusion  
particularly to those who are not versed in the science of law, who feel
that the damage that motivates the act that is challenged in the trial of guarantees falls
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in who promotes this and, therefore, that "the injured party" is the complainant,  
injured by the act being complained of.  
However, the use of the term in question is explained if one takes into account
He says that various laws that in other times provided for protection against
civil judgments ignored the complainant's counterpart and this, the counterpart,
She was really harmed by the whole procedure and even by the sentence.
same referring to the constitutional trial ruling that could well stop him
damages. It was the Jurisprudence of the Supreme Court of Justice that in 1872
although starting from the basis that it was not a party, it considered that for equity
their findings and instrumental evidence had to be admitted.
The Federal Code of Civil Procedure of 1908 already recognized the
third party injured as a party, but this party could appear without being summoned,
and will come to the judgment at the stage in which it was found. And it was also the
Supreme Court jurisprudence which initially gave space to third parties  
in administrative protections.
Now every third party directly interested in the survival of the act
claimed, has the character of a party. Thus, art. 5, section III of the Law of
Amparo, when referring to the third party concerned, establishes that they can intervene with such
character:
a) the person who managed the claimed act or has an interest
legal in which it subsists;
b) the complainant's counterpart when the claimed act emanates from a trial
or controversy of judicial, administrative, agrarian or labor order; or dealing with
of a person outside the proceedings. One who has an interest contrary to that of the complainant;
c) the victim of the crime or the offended party, or whoever has the right to reparation for the crime
damage or to claim civil liability, when the claimed act emanates from a
trial and order and directly affect that repair or responsibility.
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d) the accused or defendant when the claimed act is the non-exercise or the
dissent from the criminal action or by the Public Prosecutor's Office;  
e) the Public Prosecutor's Office that has intervened in the criminal proceedings of the
which derives the claimed act, as long as it does not have the character of authority
responsible.
However, it must be considered a third party injured, even if there are no
managed in his favor the contested act, whoever has a direct interest in his
subsistence and could be damaged by the granting of protection against
This act, according to what the highest court of the republic has estimated in various
executions, which is why the reform that is made to the reference section is commendable
introduced, consists of adding the following to the aforementioned paragraph: “Or that without
having managed it, has a direct interest in the subsistence of the claimed act.”
PUBLIC MINISTRY.- The Federal Public Ministry, who will intervene
when the case in question affects, in his opinion, the public interest, assumed in
who may file the relevant appeals. This prevention contained in the
fourth section of article 5. What is commented on undoubtedly denotes that the
the aforementioned Representative of the Company must always be called to trial
constitutional as a party, and that it is his power to intervene or not, according to
whether or not the case affects the legal interest.
It is pertinent to establish that the judge should not ignore the
requests from the Public Ministry and ignore them, as if they had not been
formulated, their character as a party has the right to promote, as
legally deems it pertinent and to be taken into account, so if it is raised
causes of inadmissibility these must be examined, as must also  
appreciate his reasoning about the substance of the business.19
                                                 
19 AMPARO TRIAL MANUAL; SUPREME COURT OF JUSTICE OF THE NATION. Ed.
THEMIS. PAGES: 21-26.
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CHAPTER IV
THE FIGURE OF THE JUDGE OF SUPERVISION OF CRIMINAL SENTENCES.
4. I. Origin and Need for the Implementation of the Figure of the Judge of
Surveillance.
The close relationship that exists between rehabilitation and the success of the
social reintegration has generated a special interest in the latter in times
recent. The apparent success that the treatment courts have had against the
Drug addiction has generated a series of proposals for the creation of courts
of social reintegration in which judges supervise in a coordinated manner the
progress of the inmate, compliance with the conditions for his release
provisional release and reintegration into society.  
Since in Anglo-American systems the judge's function ends
Normally once the sentence is passed, it would be necessary to adopt a new one
model that would allow the establishment and operation of courts of
reintegration. However, Spain currently has a judicial figure, the
Penitentiary Surveillance Judge JPV (Penitentiary Surveillance Judge), who
maintains jurisdiction over the prisoner during the execution of the sentence. In this
In this article we will explain how the figure of the JPV (Penitentiary Surveillance Judge)
could serve as a legal model for the establishment of courts of
reintegration into Anglo-American systems.
The figure of the prison surveillance judge was created with the purpose of
safeguard the rights of inmates, with a view to providing a mechanism for
jurisdictional control of penitentiary activity against arbitrariness in
the actions of the executive branch. The figure is modeled on the system of
judges who apply sentences existing in other European countries.
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In general terms, the Penitentiary Surveillance Judge is attributed the
role of resolving, in court, any issues that may arise in the
scope of the execution of custodial sentences, thus assuming the
functions that would otherwise correspond to the sentencing court. Among the
functions listed in this article, deserve special attention
following:
• Adopt all necessary decisions to ensure that the pronouncements of
resolutions regarding custodial sentences are carried out.
• Resolve on proposals for parole of convicts and
agree on any revocations that may be appropriate.
• Resolve, based on the studies of the observation and
treatment, and where appropriate, the observation center, the relevant resources
to the initial classification and to degree progressions and regressions.
• Agree on what is appropriate regarding requests or complaints that inmates
formulated in relation to the prison regime and treatment as it affects
to fundamental rights or to the rights and benefits of prisons
those.
The functions of the Penitentiary Surveillance Judge are therefore concentrated
at the sentencing stage. However, we cannot lose sight of
that one of the fundamental objectives of criminal law is to achieve a
better social coexistence. The imposition of a restrictive sentence on freedom, in
In principle, it aims to achieve social re-adaptation of the individual in such a way that
manages to prevent him from committing new antisocial behaviors, which in turn
would result in better social coexistence.
In order to achieve success in its mission, every rehabilitation process
Social work must begin while the inmate is serving his sentence and without waiting for
the date of his release approaches, since by then it could be
too late.  
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Starting from this perspective, each inmate, during the fulfillment of his
sentence, will be subject to individualized prison treatment directed at his/her
re-education and social reintegration. Not only that, the same law establishes
that the active participation of the inmate in the planning and
execution of your treatment.  
It can then be concluded that the Spanish legal system recognizes
the convicted person the right to receive adequate treatment that promotes his/her
social rehabilitation, and a right that is also protectable. The Supervisory Judge is
Penitentiary the person on whom the task of safeguarding the rights falls
of inmates, including the right to adequate treatment, the system
It attributes to the judge a very active role in the inmate's rehabilitation process.
The treatment that the convict receives is supervised by teams
qualified specialists. The evolution and progress in the inmate's treatment
which will determine your classification, which must be updated every six months
at most. This classification constitutes an essential requirement for the
granting of conditional release, which in turn requires the approval of the Judge
of Penitentiary Surveillance.
Parole may be granted to those convicts who
meet, among others, the following requirements:
I) Are in the third degree of penitentiary treatment;
II) They have served three-quarters of their sentence; they have observed
good conduct and there is a prognosis regarding them
individualized and favorable social reintegration issued by experts
that the prison surveillance judge deems appropriate.
When ordering conditional release, the Penitentiary Surveillance Judge may
enforce the observance of one or more rules of conduct provided for in the
articles of the Penal Code. Among the measures that the JPV (Judge) can impose
of Penitentiary Surveillance), we could highlight the following:
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- Personal appearance before the Court or Tribunal, or service of the
Administration that they indicate, to report on their activities and justify them.
- Participation in training, employment, cultural and educational programs
road, sexual and other similar.
- Compliance with other duties that the Judge or Court deems necessary
convenient for the social rehabilitation of the convicted person, with his/her prior consent
and as long as it does not violate his dignity as a person.
Likewise, the JVP (Penitentiary Surveillance Judge) may decree that
the custody of the inmate is shared with a family member. This measure implies that the
subject to it is subject to the care and supervision of the designated family member and
who accepts custody, who in turn will exercise it in relation to the JPV (Judge of
Penitentiary Surveillance), and without detriment to school activities or
labor rights of the person in custody.
If conditional release is granted, it will be up to the center
penitentiary nearest to the place where the convict will reside, supervision
the functioning of the penitentiary social services. In turn, a
an individualized plan that establishes the monitoring of the beneficiaries of the
conditional release in which the JPV (Penitentiary Surveillance Judge) may
incorporate “rules of conduct.”  
According to the provisions listed in these rules, the JPV
(Penitentiary Surveillance Judge), has a broad capacity to
supervise compliance with them, and may also decree the rules
that it deems appropriate, provided that the convicted person's right to the
dignity and that he gives his consent. The latter represents a clause
open that may lead to the imposition of more appropriate security measures.
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4.2. Comparative Law Perspective in Relation to the Judge of
Surveillance.  
In the United States, the release and social reintegration of prisoners
prisoners is a primary concern. In the discretionary system
parole in force until recently in the country, the decision on the granting of the
conditional release resided in collegiate administrative bodies that enjoyed
broad discretion in the release of convicts.  
However, following a series of recent reforms aimed at
promote fixed or regulated systems for determining penalties, we have seen
the virtual disappearance of the parole system in most jurisdictions
of the country. These reforms have had positive effects, especially since the
perspective of equal treatment, but has also introduced many
problems in terms of the integration of prisoners into society.
In this regard, some commentators have advocated the
reestablishment of a parole system, albeit subject to new
guarantees and limited discretion (Petersilia, 2003). Another
An interesting proposal is the establishment of social reintegration courts
(reentry courts), through which the judiciary would authorize, supervise and,
if necessary, would revoke parole.  
This proposal to involve the judiciary in the reintegration process
social is particularly novel from the perspective of systems
Anglo-American legal systems, where the role of the judge ends with the imposition of a
custodial sentence.  
Despite this, the judges of these systems have a rich
experience in working with offenders in pre-crime contexts
incarceration, as is the case with the courts for the treatment of
drug addiction, domestic violence courts, and other types of courts
specialized in “problem solving” (Winick and Wexcler, 2003), and
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has suggested that the type of relationship that is created between the offender and the judge in
This type of context can also serve to motivate the rehabilitation of these
after serving a prison sentence.  
It is in this same direction that the proposal to provide the system points
United States legal framework for a new legal framework for the creation of
reintegration courts, where judges can work directly with the
offender to promote his reintegration into society.
Spain already has a regulatory framework in which the Surveillance Judge
Penitentiary (JPV) performs many of the functions that are being
now being proposed in the United States in relation to possible courts
of reintegration.  
In this article, we turn to the legal framework that regulates the figure of the JPV
(Penitentiary Surveillance Judge), to make proposals regarding the creation of
reintegration courts in Anglo-American systems. To this end,
We will combine our analysis of Spanish legislation with the principles of
called “therapeutic law” (therapeutic jurisprudence), a theory that
recognizes the important therapeutic potential of the different legal actors.
“Therapeutic jurisprudence pays attention to certain areas, previously
not taken into consideration, with the aim of humanizing the law, taking into account
to the human, psychological and emotional facets of norms and processes
legal. To achieve its objective, therapeutic law integrates aspects of
psychology, criminology and other sciences of human behavior, integrated
from an interdisciplinary perspective. “20 The Internet endorses it.
In principle, it must be recognized that both the application of the rules
legal processes have an impact on people, and a
impact that can be either positive or negative, that is, therapeutic.
                                                 
20
 Search engine: www.google.com.mx. Spanish Journal of Criminological Research. The Judge of
Penitentiary Surveillance. Date: October 30, 2006. Time: 1:00 p.m.
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It has been difficult to obtain a translation of the term with which it is
can maintain the full meaning of “therapeutic jurisprudence”. A
Literal translation into Spanish would be “therapeutic jurisprudence” but in English the
The word “jurisprudence” has a broader meaning than in Spanish, and is
refers, in general terms, to legal theory or philosophy. Other translations
of the term that have been used previously are: “legal therapy,”
“therapeutic justice,” or “therapeutic law theory.”  
Neither of these expressions sufficiently covers the breadth of the
content of the term in English, which is why it has preferred to retain it.
“Therapeutic jurisprudence” is also the term used internationally for this
nascent discipline.
Therapeutic jurisprudence calls on us to be sensitive to these
aspects, seeking ways to modify the legal norms and processes in such a way
in a way that produces rehabilitative and therapeutic effects, safeguarding
always other objectives of the legal system such as justice and due process
of the law.
Although therapeutic jurisprudence was originally born in the field
academic, its good reception and its rapid development have led to its
consolidation in the practice of legal actors, becoming a
effective instrument for promoting change in the United States and others
Anglo-Saxon countries, such as Canada, Australia, New Zealand, Scotland,
etc  
When the principles of therapeutic jurisprudence are put into practice,
we find what is called a therapeutic agent. An agent
The therapeutic can be both a lawyer and the judge himself, actors whose role
in the legal process can turn them into key pieces in the promotion of
well-being of people.
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In the United States, the most notable case of application of the principles
of therapeutic jurisprudence is that of the specialized courts of
treatment, especially those dedicated to the treatment of alcohol addicts
and other psychotropic substances, or to the control of persons responsible for acts
of domestic violence.  
Among these courts, the best known are surely the
specialized in drug addiction treatment, which offer drug addicts
not responsible for acts of violence the opportunity to rehabilitate themselves through
specific treatments, but always under the supervision of the judges.  
Despite the apparent effectiveness of these courts, it is clear that
Many cases related to drug addiction are left out of these programs,
due to the fact that, in many cases, the nature of the crimes committed
prevents those responsible from taking advantage of the benefits of these programs. As
As a measure to solve this problem, it has been suggested that drug addicts
can access treatment courts during the final stage of the
enforcement of the sentence, turning these courts into authentic
social reintegration courts.
It is indisputable that the areas to which the courts of
treatment are areas that deserve the special attention that is being given to them.
However, we cannot lose sight of the fact that there are other important areas that
also require consideration, especially those related to the
social reintegration of the ex-convict.  
Staying in prison brings with it psychological effects for both the
drug addict as well as for those who are not; therefore, when looking for solutions for the
rehabilitation of the person, avoiding reoffending as much as possible,
We cannot limit ourselves only to drug addicts, but it is necessary to extend
These solutions apply to all convicts in general.
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Social reintegration does not happen overnight, but is more
well a multi-stage process, in each of which the support that is given
provides the person will be a determining factor for the success of their reintegration.
A good way to get that support out there is through careful planning,
gradual and individual reintegration of the offender into the community.  
This has suggested the establishment of a new type of courts of
specialized treatment that would assume these objectives, in the form of a court
of social reintegration accessible to all convicts. Although under the model
criminal law in force in the United States, the creation of these courts of
Reintegration becomes extremely difficult, the task would be made easier if we had
within our reach an appropriate legal figure, such as that of the judge of
surveillance; a figure that, at least in theory, offers an ideal legal framework for
the creation of specialized treatment courts that can operate as
reintegration courts for adult offenders.
Analyzing the situation of the social reintegration courts from a
perspective of comparative law between Spain and the United States, we
We realize that there is a certain irony. While in the United States
has developed an interdisciplinary perspective, that of therapeutic
jurisprudence, which has developed psychological principles that can be useful for
the reintegration courts, the legal framework is unfortunately lacking
necessary and appropriate for judges to maintain some kind of
contact with the offender in stages after the confinement itself.  
While in Spain, where therapeutic jurisprudence is found
Even though it is still at a very early stage, there is already a legal framework that, in
theory, could serve as a model for some Anglo-American jurisdictions.
Our conclusion is limited to the legal framework of the JPV (Surveillance Judge)
Penitentiary), without considering the effective functioning of this figure.
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The argument that the structure of the JPV (Penitentiary Surveillance Judge),
It is desirable, to a certain extent, for some Anglo-American systems,
offering guidelines that may be useful for the creation of courts of
social reintegration into these systems. We are therefore not proposing changes
specific in the Spanish system, but, on the contrary, we resort to it as
model that can serve to generate changes in Anglo-American systems.  
In our presentation, we will refer to the principles of the threapeutic
jurisprudence, principles that are not necessarily limited to the creation of
social reintegration courts and which may have potential application in a
plurality of legal processes.
There are several aspects of Spanish legislation that make it a
possible model to follow for the creation of reintegration courts in the
Anglo-American systems. In this section we will analyze those elements of
the figure of the JPV (Penitentiary Surveillance Judge), which may result
beneficial for the establishment of social reintegration courts in the
Anglo-American systems.
1. The authorization for the approval of conditional release corresponds
to a single judge, instead of being the responsibility of a collegiate body.
The success of drug treatment courts is due in part to
largely to the interpersonal relationship that develops between the judge and the offender.
The development of a good interpersonal relationship between the offender and the judge places
the latter in an excellent position to become a motivating agent
in the rehabilitation of the offender. In this sense, a system consisting of a single
judge is more advisable than one in which decisions fall on
several people.
In the parole system that existed in the United States until recently,
Conditional release was granted by a collegiate administrative body.
the fact that these bodies were made up of several people, sometimes
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changing, represented a clear impediment to the development of a relationship
interpersonal, and therefore an effective working relationship, with the convict.
The JPV (Penitentiary Surveillance Judge) plays an active role from the
moment of the convict's incarceration. This aspect presents two
Corollaries. First, the role of the judiciary begins long before
that the offender may access the benefits of parole.
In this way, the judge can take an active role in the convict's progress from
an early stage of the sentence. The judge can contribute from
early in the emergence in the convict's consciousness of a commitment as
member of the society in which he lives, within the framework of respect for the law.  
This feature of the JPV (Penitentiary Surveillance Judge) model,
contrasts with the previously existing parole system in the
United States, where the body responsible for granting freedom
conditional, the parole board, only established contact with the inmate once
He had served a substantial part of his sentence, thus depriving the system
of significant potential in terms of the social rehabilitation of the person.
Secondly, the judicial function of correction and reintegration falls upon
a different judge than the one who issued the sentence. Some commentators have
pronounced in favor of a different position for the possible courts of
reintegration into the United States, suggesting that the sentencing judge should be
the same one that will later act in the reintegration process.
Certainly, this combination of roles is possible and in theory could
produce good results. However, to the extent that the convict can
to harbor a certain distrust or resentment toward the sentencing judge, it is
It is recommended that these roles be exercised by independent figures, online
with the Spanish legal system.  
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As in the JPV (Penitentiary Surveillance Judge) system, in the
legal framework that we propose the reintegration judge must be a person
different from the sentencing judge, thus allowing the convicts to see him
as a person with a genuine interest in the protection of their rights and in their
rehabilitation.
“Parole is not automatically granted when the sentence is served.
with a certain part of the sentence, nor does it depend on the total discretion
of the JPV, but is conditioned to the prisoner's progress in the different
stages of sentencing.”21 Spanish Journal of Criminological Research
This type of system has several positive aspects. For starters, it reduces
the arbitrariness that characterizes discretionary systems, as is the case
traditional systems of parole jurisdictions still in force
in some countries. Furthermore, the Spanish system reduces arbitrariness,
allowing the judge only limited discretion in granting
parole.  
This feature contrasts with the old system of discretionary parole
of the United States, where the excessive discretion granted to the members
of the parole board limited the therapeutic effect of
his work. The limitation of the discretion of the JPV (Prison Surveillance Judge),
can reduce the arbitrariness and related antitherapeutic effects
with this, while maintaining motivation in the prisoners, to the extent that
that compliance with the requirements of parole will depend largely
measure of one's own will and effort.
On the other hand, although the JPV (Penitentiary Surveillance Judge) is
recognizes only limited discretion, this is sufficient to enable him to
effectively suspend the enforcement of the sentence. This characteristic of
                                                 
21 SEARCH ENGINE: www.google.com.mx. Spanish Journal of Criminological Research. Date 30
October 2006. Time 12:45 hrs.
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new becomes a source of motivation for the convict, who can
perceive how progress in their conduct may affect the granting of the
probation.  
In the United States system, on the contrary, parole
It is granted in some cases at the very moment in which the decision is made
sentence, so its potential as a motivational instrument is lost and
rehabilitative.
The law that defines the figure of the JPV (Penitentiary Surveillance Judge),
expressly allows the imposition of conditions as part of the process
parole, including the holding of parole hearings
follow-up.
The authorization to establish several conditions of freedom favors the
possibility of establishing a dialogue between the offender and the judge, allowing
These conditions can be conceptualized more as an agreement between the two
parties as a unilateral court order. Regardless of what
In practice, it happens that the prisoner conceptualizes the conditions as
An agreement can promote a commitment to compliance with these
conditions.  
In view of the example of drug treatment courts, in
that continued judicial oversight is a crucial factor in the rehabilitation of
the convicts, it could also be concluded that both the development of a relationship
between the judge and the offender as well as the continuity of this once the
freedom are important elements in the context of reintegration.
4. Some principles of therapeutic jurisprudence that could
combined with the JPV (Penitentiary Surveillance Judge) model,
Clearly, an appropriate legal framework is only a first step in the
creation of social reintegration courts. To achieve compliance with the
objectives of these courts, it will be necessary to combine this legal framework with
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the application of the principles of therapeutic jurisprudence.
Therapeutic jurisprudence aims at judges who recognize its
role as therapeutic agents, and who are also willing to exercise their
this role with a human sensitivity. Those judges who embrace this vision
may resort to the principles of therapeutic jurisprudence.
The interdisciplinary theory of therapeutic jurisprudence is the product of
a constant effort to incorporate knowledge from the sciences
behavior in legal and judicial practice. In this section we will discuss
briefly some of the main principles of therapeutic jurisprudence and
We will examine how these principles could be combined with a legal framework.
similar to that of the JPV (Penitentiary Surveillance Judge), so that they can serve
of a model for the creation of reintegration courts in the systems
Anglo-Americans.
In Spain there are three possible degrees of classification, once there is a final judgment, which coincide with the
different prison life regimes:
 First Degree: closed regime, only for exceptional situations
dangerousness or manifest maladjustment.
 Second Degree: ordinary regime. This is the regime of the majority of inmates of
normal coexistence but without the ability to live in semi-freedom.
 Third Degree: semi-freedom. It allows the possibility of spending part of the
day off from prison. It can be granted, for example, to sick people
incurable, but the general rule is that it is granted when there is good
conduct, proximity of the completion of the sentence and job offer in
the outside.
The Treatment Board formulates an initial reasoned classification proposal, after study, within a period
maximum of 2 months from receipt of the ruling. The Center will issue the resolution of the proposal in writing.
and reasoned that the inmate will be notified, indicating his right to appeal it before the Surveillance Judge
Penitentiary.  
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Every six months at the most, inmates must be studied individually to reconsider their
previous classification criterion that may be progressive or regressive depending on its evolution.
For classification, not only the personality and individual, family, social and criminal history will be taken into account.
of the inmate but also the length of the sentence, the environment to which he will probably return and the resources available
will have.
Exit Permits in Spain. They are granted in preparation for life in freedom, and you can apply for one
once a quarter of the sentence has been served (Art. 47 of the LOGP).
Conditional release in Spain, which can be applied for by those sentenced who are in the third degree,
have served three-quarters of their sentence and have good conduct and an individualized and favorable prognosis
social reintegration. It is granted by the Penitentiary Surveillance Judge who may impose compliance with several rules
of conduct, monitoring and control or the revocation of this benefit.
In special cases, parole may be granted before serving three-quarters of the sentence.
condemns parts of the sentence if the requirements of third-degree classification, good conduct and prognosis are met
favorable:  
 When 2/3 of their sentence has been served, provided that they deserve said benefit for having developed
continuously engaged in work, cultural or occupational activities.
 To convicted persons who have reached the age of 70 or reach it during the expiration of the sentence  
 To inmates who, according to a medical report, are seriously ill, with incurable conditions.
The director of the center will propose definitive release in Spain in 2 months.
before the sentence is served. At the time of release from prison
detainees will be given a certificate proving the time they were deprived of
freedom or on parole, as well as reports on their health status and
therapeutic proposal.
4.3. The Penitentiary Surveillance Judge
 The authors who approach the study of the Surveillance Judge
Penitentiary unanimously maintain that the creation of this judicial body
constituted one of the fundamental innovations of the LOGP. It
perspective is offered in the judicial field, highlighting jurisprudence
constitutional the relevant role that the penitentiary system has
entrusted to the Penitentiary Surveillance Court (for all, SSTC 83/1997 and
81/2000). Specifically, the Constitutional Court highlights its role in the
92
 
preservation and safeguarding of the fundamental rights of prisoners (for
all, SSTC 143/1997 and 153/1998), articulating itself as an authentic guarantee
whose validity and effectiveness cannot depend on the eventual exercise due to the intense nature of
the resources from (for all SSTC 106/2001 and 194/2002).
           Its creation was due to the need to materialize the precepts   
constitutional provisions that place the power to make decisions in the jurisdictional sphere
execute what has been judged (article 117.3 CE) and attribute to the convicted person a judicial status
permeable to the ownership and exercise of fundamental rights (article 25.2
The judicialization of both matters was especially important given the
dynamic profile that the execution has in the criminal jurisdiction - it is possible
modify, at the level of execution, the content of the pronouncements
contained in the final judgment, and the important powers conferred on the
Public Administration derived from the specific space in which the requirements are met
prison sentences - establishments whose organization and presentations are the responsibility of
bodies located in the Executive Branch.
 Among various existing legal models, LOGP opted for the creation of
a specialized judicial body located in the criminal jurisdiction,     
who attributes control over the exercise of prison sentences and the     
supervision of the activity of the Penitentiary Administration in order to preserve                            
the legal status of convicts. This regulatory policy option was
corroborated by article 94 LOPJ, extending the jurisdictional power of the
Penitentiary Surveillance Courts to the execution of security measures.
 
The nature of the specialized judicial body, due to the specialty of
the matter that constitutes the object of its jurisdictional competence, has not
assuming, however, a corresponding requirement for specialization of the judge,
Although the nature of the issues to be resolved requires a judicial profile
transdisciplinary, in which training in criminological sciences and          
victim logic seems unavoidable. Nor has it led to the implementation of  
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Support structures for the judge in which a space is made for the voice   
specialists and experts in behavioral sciences and integration dynamics
community.
The powers attributed by the LOGP (control of the execution of the
custodial sentences and protection of the legal status of convicts with respect to
the activity carried out by the Penitentiary Administration) and the LOP (control of
the execution of the security measures) have been specified in the CP. This
specification covers the following subjects:       
-Legal accumulation of sentences: the prison surveillance judge may
agree, after an individualized and favorable prognosis of social reintegration and
assessing, where appropriate, the personal circumstances of the convicted person and the evolution of the
re-educational treatment, which the ruling of the sentencing court, referred to
that the calculation of the time to enjoy the penitentiary benefits,     
Exit permits, third-degree classification and parole are carried out
on the entirety of the unexpired sentence, it is rendered void, agreeing that the  
computation is made on the maximum effective fulfillment of the sentence
prepared in accordance with the provisions of article 76 CP (namely, triple the
the highest sentence imposed, 20, 25, 30, or 40 years as the case may be). This option
jurisdictional is subject to special rules when it comes to crimes of
terrorism or committed within criminal organizations (article 78.3 CP).
-Third-degree classification: according to the same legal criteria
that those provided within the accumulation of penalties, the Court of
Penitentiary Surveillance may order that a third-degree classification of a
a convict sentenced to a prison term of more than 5 years is
carried out before serving half of the sentence imposed (article 36.2 CP).
-Community service sentence: to the surveillance court
penitentiary is responsible for controlling its execution, and may, for this purpose, collect the
reports on work performance to the Public Administration, entity                         
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Public or association of general interest in which services are provided (article  
49.1° CP).  
-Calculation of provisional imprisonment: corresponds to the Courts                   
Penitentiary surveillance the payment of the time served in provisional prison to   
cause other than that in which the decree was issued (article 58.2 CP).
-Suspension of the execution of the sentence: it is attributed to the courts of
prison surveillance the decision to suspend the execution of the sentence and
adopt appropriate medical assistance measures in cases of alienation
supervening (article 60 CP).
-Parole: in addition to granting parole or   
proceed to its revocation, the Penitentiary Surveillance Judge may impose
motivated observance of rules of conduct or non-custodial measures
freedom (article 90.2 CP).
-Security measures: the prison surveillance judge proposes to the Judge or
Sentencing Court the maintenance, modification, suspension or cessation of the
custodial measures and, in relation to non-custodial measures,
freedom, informs, where appropriate, the sentencing judge or court of its fulfillment
(articles 97 and 105 CP).
 At the procedural level, the only autonomous procedural reference is
found in the Fifth Additional Provision of the LOPJ. The regulation contained
within it is limited to the subject matter of resources that can be established against the
resolutions of the Penitentiary Surveillance Court, which allows us to maintain that
There is no sufficient and specific procedural regulation in penitentiary matters.
The ordinance contained in the aforementioned Additional Provision has been the subject
of severe criticism on three levels:  
-The active legitimacy to appeal is limited to the public prosecutor's office and the
convicted, excluding the victims and the Penitentiary Administration;                                                
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-The diversity of judicial bodies with jurisdiction to resolve the appeal
resort to legal criteria endowed with a certain indeterminacy, such as
differentiation between the subject matter of execution of sentences and the penitentiary regime.
-The absence of a regulatory framework that regulates the procedure that channels the
claims brought before the prison surveillance court and respond
to a legal model for the notes of effectiveness in the content of the
guardianship (article 24.1 CE) and respect for the space of defense in the development
of the process leading to obtaining guardianship (article 24.2 CE).
The future of the Penitentiary Surveillance Judge since its creation has
allowed us to note a list of difficulties that, in the apt expression of the
Professor MAPLLI CAFFERENA, allows us to maintain that the judicialization
The penitentiary system is an unfinished process. Correctly, the problems may arise.
restrict them to the following subjects:
1. At the competency level
a) Despite the attribution of powers made by article 76 LOGP, the
The Penitentiary Surveillance Judge has no jurisdictional powers
exclusive within the process of executing the prison sentence. They continue
residing in the court rulings on such important issues as the
non-execution of the custodial sentence, by its suspension or substitution, the
accumulation of panas the approval of the liquidation of the sentence proposed by
the Penitentiary Administration, the power to inform on pardons and
definitive licensing.
 
b) There is no clear demarcation of the powers of the Surveillance Court
Penitentiary and the powers of the Penitentiary Administration. The
Exegesis of articles 76.2, g of the LOGP (the responsibility of the Surveillance judges)  
Penitentiary to agree on what is appropriate regarding the requests or complaints of the
inmates formulate in relation to the prison regime and treatment in
as much as it affects the  
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fundamental rights or the prison rights and benefits of those)
and 7 LOGP (discipline that the judges of General Penitentiary Surveillance of institutions
Penitentiary Units, formulating proposals regarding the organization and
development of economic-administrative and regimental activities
penitentiary treatment) has generated contrary interpretations about the
jurisdictional possibility of adopting, in the course of resolving a petition or
complaint, decisions that indicate in the articulation of services and activities
provided at the Penitentiary Center.
2. At the procedural level
a) There is no legal regulation of the procedure to be followed before the
Penitentiary Surveillance Court. In this way, the case has been lodged in the
judicial level the implementation of the criteria that allow to make effective the
right to a fair trial.
 
b) The judicial review competence of the resolutions of the judges of the
Penitentiary Surveillance resorting to indeterminate legal concepts such as
criminal enforcement and prison regime. Resources related to the enforcement
criminal proceedings are lodged with the sentencing Judge or Court; the resources pertaining to the
penitentiary regime are attributed to the Provisional Court of the demarcation
territorial in which the penitentiary center is located.
c) The victims are denied active standing to request a review of the
resolutions of the Penitentiary Surveillance Judge in matters of
execution of the prison sentence, and to the Penitentiary Administration to apply
the review of the resolutions of the aforementioned judge concerning the regime and the
prison treatment.
 
3. In the training and support area
Despite the transdisciplinary nature of the subjects subject to its     
exam:
a) No specific training is foreseen for the Penitentiary Surveillance Judge in
criminological and victimological sciences.
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b) There are no technical support structures for the Penitentiary Surveillance Judge to
the adoption of its resolutions.22
4.4 Functions and Powers of the Surveillance Judge (proposal)
Within the Mexican penitentiary system there is no figure of the judge of
prison surveillance; by virtue of the fact that the person in charge of social rehabilitation
finds in the hands of the executive, whether federal or local, the performance of power
judicial process ends as soon as the judge issues a sentence, and if there is any appeal or protection,
From that moment on, his performance ends and the suspect is in the hands of the
staff of rehabilitation centers.
Mexico must have a Penitentiary Surveillance Court or Judge in Charge
to supervise the execution of the sentences, which will be in charge of
monitor the behavior of inmates, also with the help of a staff of
psychology, criminology, can help you reintegrate into society.
The supervisory judge must exist at least in each center of   
rehabilitation, or penitentiary of the Federal District, which must have life
within the Federal Code of Criminal Procedure and its correlatives of the         
federal entities, as well as in the Code of Criminal Procedure for the
Federal District, within a chapter where it is mentioned that it is understood
by this legal entity as well as its jurisdiction, powers, and location.
(Proposal) Chapter. Powers and functions of the Surveillance Judge. The Judge
of Surveillance the jurisdictional body responsible for the execution of sentences
within the territory of the Federal District, which will be located within each
Social or Penitentiary Readaptation Center, to monitor the sentence of the
inmates, as well as to help them with their rehabilitation and incorporation into the
Society.
He will also be in charge of interacting with the inmates to classify them from  
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the time of their arrival until their six-month stay, at the time of their
Upon arrival, a psychological, psychiatric, and medical study will be carried out, forming a
file where the evolution of the inmate's behavior is located within
from the center.
The functions of the Penitentiary Surveillance Court are to ensure            
situations that affect the fundamental rights and freedoms of
prisoners and convicts, in the terms provided by the Supreme Law to constitute a
effective means of control within the principle of legality and a guarantee of
prohibition of the arbitrariness of public powers, therefore, of a control that is
carried out by specialized judicial bodies and constitutes a piece
key to the penitentiary system to ensure respect for the rights of
prisoners.
In the very relevant role that it has in our penitentiary system
entrusted to the Judge of Penitentiary Surveillance, who is responsible not only
resolve through appeal the claims made by inmates regarding
disciplinary sanctions, if not generally safeguarding the rights of the
internal and correct abuses and deviations in the fulfillment of the
precepts of the penitentiary regime may occur.   
Family custody. Those subject to this measure will be subject to the care and
supervision of the designated family member who accepts custody, who will exercise it in
relationship with the Penitentiary Surveillance Judge, without prejudice to the activities
school or work of the custodian.
During the execution of the sentence, the sentencing judge or court will adopt,
through an adversarial procedure, upon proposal of the Surveillance Judge
Penitentiary, any of the following decisions: maintain the execution of the
security measure imposed.
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Decrees the cessation of any security measure imposed as soon as
the criminal dangerousness of the subject disappears.
Replace a security measure with another that it considers more appropriate, among others
those provided for in the case in question. In the event that the
replacement and the subject evolves unfavorably, the effect will be left without effect
replacement, reapplying the replaced measure.
Suspend the execution of the measure in view of the result already
obtained with its application, for a period not exceeding the remaining period until the maximum
indicated in the sentence that imposed it. The suspension will be conditioned to
that the subject does not commit the crime within the established period, and may be left in effect if again
any of the circumstances provided for in article 95 of the
this Penal Code.
For these purposes, the Penitentiary Surveillance Judge will be obliged to elevate
at least annually, a proposal for maintenance, cessation, replacement or
suspension of the security measure of the custodial sentence imposed.
The communication to the Penitentiary Surveillance Judge is not a simple      
formal requirement, so this should not be limited to having received such
Communication. Giving an account is more than just making known; it has a nuance
which involves justifying one's action or decision to another. I understand that the attitude of the
The judicial body cannot in any way be passive or merely receptive of the
resolution but must examine the action and decide whether it is
tight or not.
The Surveillance Judge will hear certain matters, and those others     
in which the Director of the establishment will "inform" the Judge of
Surveillance something. In the first case, the word "know" has a procedural meaning.
characteristic and the Judge can decide on the merits of the matter, leaving it in his
case without effect the administrative decision.
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The Surveillance Judge must have a certain intervention (and not be limited to being  
a preceptor of a news), given the importance of the inmate being informed in this way
may be removed from the jurisdiction of the Surveillance Judge. The origin of the
transfer will depend on the type of establishment in which the inmate is located, and the
Penitentiary Administration when informing the Judge of a transfer, must
specify the causes. The Judge will take into account that the reasons should not be the same.
mixed living arrangements.
It is up to the Surveillance Judge to decide what to do about the
requests or complaints that inmates make in relation to the regime and the
prison treatment as it affects fundamental rights or
prison rights and benefits of those.
The prisoner subjected to forced limitations must apply to the Judge of
Penitentiary Surveillance the appropriate complaint in order to obtain the appropriate resolution
judicial, without waiting for the action that the Judge may take if he notices
to the same limiting measures.
When in order to fulfill the function of safeguarding rights
of the inmates and correction of abuses and deviations in the fulfillment
of the precepts of the penitentiary regime may occur there are no ways
specified procedural
It must be understood that the complaint or petition is the appropriate instrument to
obtain the judicial resolution, which, once final, necessarily carries with it
the enforcement of compliance. The Surveillance Judge resolves complaints by means of
of the car that, in accordance.
When the Surveillance Judge considers that the inmate has been rehabilitated,
will request conditional release from the prison sentence for those
sentenced in whom the following circumstances occur:
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a) That they are in the third degree of penitentiary treatment.
b) That three-quarters of the sentence imposed have been served.
 
c) That they have observed good conduct and there is respect for the
sentenced to an individualized and favorable prognosis for reintegration
social.
 
The previous circumstance will not be considered fulfilled if the convicted person has not
satisfied the civil liability arising from the crime in the cases.
The Surveillance Judge, when ordering the conditional release of the convicted persons,           
may impose on them, with justification, the observance of one or more of the rules of
conduct or measures.
The Penitentiary Surveillance Judge, following a report from the Institutions     
Penitentiary and other parties may grant conditional release to the
sentenced to custodial sentences who have served two-thirds of their time
parts of their sentence, provided that they deserve such benefit for having
continuously developed work, cultural or occupational activities.
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CONCLUSIONS
FIRST: in consequence of the approach expressed within this
study we can consider that the incorporation of the figure of the surveillance judge
penitentiary in the penitentiary system within the scope of application of the
Federal District would be very significant since with this a
better penitentiary order since in its theoretical and practical part it would come
to be understood as an alternative to the perfection of the rule of law, in
said System.
While it is true, the figure in this part is not new since in some
other countries in Europe and Latin America are already part of their prison systems and
in the Federal System of our country has already taken part as Judge of
Execution of Criminal Sanctions, is to consider that it continues to limit it only to the
part of being a judge and that monitoring the behavior of the prisoner continues
remaining in administrative figures for this reason, is that the restlessness arises
to assign greater responsibility to this Authority.
Taking into consideration that today, thanks to the organizations that
have regained new strength in the importance of protecting human rights
Fundamentally, it has been possible to stop and limit the behavior of the
great punitive excesses frequently carried out by those who regulate and make
each of the regulatory orders apply.
SECOND: The observation that is made with respect to the prisons in
Mexico and fundamentally in the Federal District we can say that it is to certain
Negative factors such as overpopulation, violence, corruption,
our own opinion as a citizen, etc., which in the same way and together
judicial cases that affect the prison crisis, such as the
absence of a Guarantee regulation on Rights and obligations, the
Absence of institutions that guarantee effective monitoring of execution
of the custodial sentence, etc.
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 THIRD: As has been said, the figure of the Penitentiary Surveillance Judge
It is not only the judge who, as a result of the execution of the sanction, is left
limited to penitentiary development but after this formality carried out
carried out in prison centers designed as a transit until trial or execution
of the penalty, but after that, he is the one in charge of correcting before the
failure of the catalogue of penalties, and as a consequence carry out the true
freedom of a prisoner by conforming to all the elements found in
all the laws that try to rehabilitate them and that as a purpose,
would come, why not contribute to the already damaged economy of this entity. Since
It is not about increasing the penalty but rather finding the origin that gives rise to it.
consequently the healthier behavior of the individuals who commit the crime.
FOURTH: Without a doubt, it must first be carried out by the     
local governments, in this case the Federal District, more effective participation
and that they do not overlook the reality that hurts every human being, since prison
It is a shame for humanity. And now, in a more
responsible for the introduction of the figure of the prison surveillance judge since
in a transcendental way would come to bring many benefits to the system
local penitentiary.
FIFTH: The creation of the Penitentiary Guarantor would already conform   
said in advance a better system and that would dignify the best application of the
justice. In the same way that it would guarantee judicial protection to those who with the
only the quality of human beings are holders of Rights.
This in turn, this Guarantor figure will be directed as the authority   
Jurisdictional that would guarantee and control the correct functioning of the
Special Restraint relationship in penitentiary establishments. Taking into account
taking into consideration that we live in a modern State of Law and in which
It would guarantee the Rights in its Jurisdictional Power.
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SIXTH: It should be noted that our Local Ordinances lack
any Institution that regulates this activity since in the execution of the Sentence
Deprivation of Liberty involves various Authorities.
Given this situation, the introduction of this is necessary and essential.
figure to the Penitentiary System and as a consequence would enhance the correct
compliance with the sanctions as well as the incorporation of those institutions
that have not even been configured as a link in the reintegration process.
Institutes that by their very nature, serve as much as possible to
prepare inmates for their prompt return to society.
SEVENTH: For the above reasons, as we have indicated, we must propose
alternatives, which allow to enhance, on the one hand, the affective protection of the
Human Rights of inmates and on the other hand, the achievement of the primary goal that
imbues penitentiary institutions with independence to achieve the goals
secondary purposes, such as the detention and custody of detained prisoners and
convicts, as well as the assistance of inmates and released prisoners (objectives, which must
be guaranteed by the rule of law).
EIGHTH: Finally, we cannot leave aside the last link in the
social reintegration of the inmate. Post-penitentiary assistance, link between the
access to freedom and integration into society, a topic that is alien to the
reality that happens in Mexico.
NINTH: It should be noted that, at the time of drafting this
research, our country experiences the replacement of the traditional model by the
adversarial, which brings with it a paradigm shift in the conception and
practice of procedural rules.
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