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Access to Justice for Persons with
Psychosocial Disabilities

Taking Kenya as a case study, this book examines the application of criminal
procedure in the context of persons with psychosocial disabilities. It discusses
how the right to participation of persons with psychosocial disabilities who
have been declared unfit can be best protected during and after the criminal
process in Africa and at the international level. In doing so, it hypothesises that
the social model of disability is inadequate to respond to violations against the
right to participation of persons with psychosocial disabilities in the criminal
justice system and thus the need for other normative frameworks such as
Foucauldian and decolonial theories. It recommends that legislative enactment
and reform are imperative not only to promote participation in access to justice
but also to remove the barriers inhibiting the legal capacity of persons with
psychosocial disabilities. The study will encourage intercontinental dialogue
on disability, unfitness declarations, and participation policy analysis, while also
contributing to theory and legal development. The book will be of interest
to academics, researchers, and policy-makers working in the areas of criminal
procedure, disability studies, and international human rights law.

Paul Ochieng Juma is Lecturer in Law and Director, Center for Legal Aid
and Clinical Legal Education, Kabarak University, Kenya.
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Preface

This book appraises the adequacy of the social model of disability in respond-
ing to violations of declarations of unfitness during plea and proceedings
(unfitness declarations) against persons with psychosocial disabilities in Ken-
ya’s criminal justice system. The volume hypothesises that the social model of
disability is inadequate to respond to violations against the right to participa-
tion of persons with psychosocial disabilities in Kenya’s criminal justice system.

The study argues that unfitness declarations violate the right of persons
with psychosocial disabilities to participate in access to justice. It explores the
legal framework of the declarations, the effects or consequences of unfitness
declarations, possible causal factors of unfitness declarations, intervention
strategies, and the different ways in which they can be reformed. These themes
cannot be addressed solely by the social model of disability because it leaves
many gaps in the holistic understanding of disability and society. I argue that
the social model of disability is limited because it does not adequately address
mental disabilities.

Taking into account the limitations of the social model of disability, this
book draws from a syncretic archive of knowledge and normative frameworks
such as the Foucauldian and decolonial theories of disability. The theories are
employed because they focus more on the body thus shaping the discourse
on mental impairment by seeking new ways and more progressive forms of
action in the realisation of disabled persons’ rights. The Foucauldian theory is
a useful discourse for reforming the law on unfitness declarations in Kenya by
improving the agency and visibility of persons with psychosocial disabilities.
Decolonial theory serves to ensure that reforms of unfitness declarations are
responsive to the legacy of colonial ideology and governance. The author also
employed empirical research, to interrogate the factors that inhibit the par-
ticipation of persons with psychosocial disabilities in Kenya’s criminal justice
system, which revealed that unfitness declarations are caused by attitudinal,
social, and cultural factors. Accordingly, this book recommends that legislative
enactment and reform are imperative not only to promote participation in
access to justice but also to remove the barriers inhibiting the legal capacity of
persons with psychosocial disabilities.
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1 Introduction and background

1.0 Introduction

Declarations of unfitness during plea and proceedings (unfitness declarations)
are a fundamental component of many criminal legal systems around the
globe, including Kenya.! The administration of criminal justice involves the
institutional architecture, the procedures and apparatus used to process, adju-
dicate and ultimately decide criminal cases.? Unfitness declarations are orders,
which are issued as part of the criminal process to determine whether an
accused person with a psychosocial disability has the capacity to proceed with
a criminal trial.? It is a judicial determination on whether a person has the abil-
ity under law to carry out a specific act or series of acts.* They are the criteria
used by clinicians in order to determine the ability of an accused person with
a psychosocial disability to participate in courtroom proceedings.® This is dif-
ferent from non-criminally responsible based verdicts, which are issued when
persons who have been charged with the commission of crimes are acquitted
after being found not criminally responsible on account of mental disability.
This book focuses on psychosocial disability and not intellectual disability.
However, the discourse has relevance to mental disability in general which
encompasses both psychosocial and intellectual disability. Disability relates to
people, their living settings, nature of their treatment, and personality traits
that define how they live with barriers and not the disease with which they are
suffering from.¢ Psychosocial disability is produced by the social environment

1 L Anker et al. ‘Fitness to stand trial: a general principle of European criminal law?” (2011)
7 Utrecht Law Review 120.

2 G Hezel Judging civil justice (2010) 17-24.

3 As above.

4 D Miller ‘Dementia and competency in United States courtrooms: a case law review’
https://academicworks.cuny.edu/cgi/viewcontent.cgirarticle=1157&context=jj_etds
(accessed 10 September 2021) 13.

5 P Brown et al. ‘Fitness to plead: development and validation of a standardised assessment
instrument’ (2018) 13(4) PLoS One 1.

6 N Sartorius ‘Disability and mental illness are different entities and should be assessed separately’
(2009) 8 World Psychiatry 1.
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that presents barriers to the equality of persons with psychosocial disabilities
with others.” Psychosocial disabilities affect a person’s feelings and behaviour.®
They are not permanent but maybe episodic or cyclical.” However, intellec-
tual disability is a permanent learning deficit, which is present from birth and
will be evident before adulthood.!® It was previously referred to as ‘mental
retardation’!’ Persons with intellectual disabilities are at risk of developing
psychosocial disabilities.!?

According to the Convention on the Rights of Persons with Disabilities
(CRPD),"? the existence of a disability alone is not a justification for the depri-
vation of legal capacity."* Legal capacity is not related to mental disability that
results in the inability of persons to understand or direct their actions.'® Article
12 of the CRPD recognises that disabled persons!® are ‘persons before the law’
and have legal capacity on an equal basis with others.!”

The law on unfitness declarations in Kenya’s criminal justice system is based
on the mental capacity of an accused person with psychosocial disability, which
is used to determine legal capacity.’® It is important to note the difference
between legal capacity and mental capacity. Legal capacity means the ability
of a person to hold rights and duties and to exercise those rights and duties
within the framework of a legal system, while mental capacity denotes the
ability to make decisions.!” Legal capacity relates to the ability of persons not

7 As above.

8 Inclusion Europe & Mental Health Europe ‘The differences between mental illness and intel-
lectual disability” https: / /bapid.com/pdt/razliki_en.pdf (accessed 27 August 2021).

9 Government of Western Australia ‘Operational instruction 10: prisoners with disabilities’
https: / /www.correctiveservices.wa.gov.au,/_files /prisons /adult-custodial-rules /operational-
instructions/o0i-10.pdf (accessed 27 August 2021) 1.

10 Inclusion Europe & Mental Health Europe (n 8).

11 R Lakhan ‘The coexistence of psychiatric disorders and intellectual disability in children aged
3-18 years in the Barwani district, India’ (2013) International Scholarly Research Notices 1.

12 National Mental Health Consumer & Carer Forum ‘Issue: Intellectual /developmental dis-
ability (ID) and mental health’ (2012) 1.

13 Convention on the Rights of Persons with Disabilities (CRPD) Adopted on 13 December
2006 UN Doc A/61 /611 (entered into force on 3 May 2008).

14 European Union Agency for Fundamental Rights Legal capacity of persons with intellectunl
disabilities and persons with mental health problems European Union Agency for Fundamental
Rights (2013) 7.

15 European Union Agency for Fundamental Rights (n 14) 14.

16 Inthisstudy the term ‘disabled persons’ is used in a specific sense to mean the socio-construction
of the phenomenon of disability as opposed to the physical or mental impairments. It implies
that disability is created by a socio-economic environment that does not accommodate physi-
cal or mental impairments.

17 European Union Agency for Fundamental Rights (n 14) 8.

18 A Wambulwa ‘Explainer: What “fit to stand trial” means’ 21 December 2019 https://www.
the-star.co.ke/news,/2019-12-21-explainer-what-fit-to-stand-trial-means/ (accessed 12 April
2021).

19 CRPD Committee General Comment 1: Article 12: Equal recognition before the law (2014)
UN Doc CRPD/C/GC/1 dated 19 May 2014 par 12.
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only to have, but also to act on the basis of their legally recognised rights and
duties on an equal basis with others, while mental capacity is simply a person’s
putative psychological ability which varies from one individual to another.?°

In Kenya, legal capacity is generally applied to persons who have attained
the age of majority, which is pegged at 18 years.?! However, this is not the
position adopted for persons with psychosocial disabilities who are treated as
objects of pity who cannot exercise their right to participate in the society,
including in the criminal justice system.?? Mental capacity determines whether
accused persons with psychosocial disabilities will proceed with the trial, be
granted an opportunity to defend themselves, and instruct an advocate.?® All
these determinations go to constrain the right of participation for persons with
psychosocial disabilities, which is not only a recognised right under Kenya’s
domestic law, but also in international law.

The procedure on unfitness declarations violates the right of persons with
psychosocial disabilities to participate in access to justice. Often, persons with
psychosocial disabilities are not able to participate effectively in the criminal
justice sector because of the procedural barriers following unfitness to plead
declarations.** Unfitness declarations are criminal processes. Criminal proce-
dural rules are instruments for the implementation of rights that are recog-
nised and protected under substantive laws. According to Jeremy Bentham,
evidence and judgements are connected by procedural rules.?® Procedural
rules, according to Robert Allen Sedler, are meant to guide judges in the
application of substantive law, analysis of relevant evidence and when making
determinations of law and facts.?® Through procedural rules, the society is able
to participate effectively in court. Therefore, effective access to justice requires
that every individual who is engaged in criminal proceedings be accorded fair
procedural rules.?” Proper enforcement of substantive rights can only be guar-
anteed through fair procedural rules. Participation in access to justice of per-
sons with psychosocial disabilities was alien to Kenya’s legal system at the time
of the promulgation of the Criminal Procedure Code in 1963.

Unfitness declarations are not designed with the needs and interests of per-
sons with psychosocial disabilities in mind. They can be raised by any member

20 W Holness & S Rule ‘Legal capacity of parties with intellectual, psycho-social and communi-
cation disabilities in traditional courts in KwaZulu-Natal’ (2018) 6 African Disability Rights
Yearbook 41.

21 Age of Majority Act Cap 33, Laws of Kenya, sec 2.

22 Kenya National Commission on Human Rights & the Open Society Initiative for Eastern
Africa How to implement article 12 of convention on the vights of persons with disabilities regard-
ing legal capacity in Kenya: a briefing paper KNHCR (2012) 16.

23 Wambulwa (n 18).

24 S Ortoleva ‘Inaccessible justice: human rights, persons with disabilities and the legal system’
(2011) 17 ILSA Journal of International & Comparative Law 282.

25 J Bentham in Hezel (n 2) 13.

26 RA Sedler The Ethiopian civil procedure (1986) 1.

27 Hezel (n 2) 17-24.
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of the court when there is bona fide doubt as to the accused person’s compe-
tency without due regard to their participation. Mental assessment reports are
discriminatory as they only apply to persons with psychosocial disabilities.?®
Accused persons with psychosocial disabilities are not afforded an opportunity
to participate during unfitness hearings. Unfitness declaration orders are made
on the basis of documentary evidence, without hearing from the accused per-
sons with disabilities thus, resulting into a breach of the principle of adversarial
proceedings.?

The exclusion of persons with psychosocial disabilities from unfitness
hearings makes it impossible for them either in person or through their rep-
resentatives to challenge the experts’ report recommending their unfitness
status.’® They are also precluded from scrutinising the allegations before
the court due to their automatic indefinite detention in prisons and mental
institutions following unfitness declarations without any procedural safe-
guards. Under Kenyan law, most accused persons with psychosocial disabili-
ties are excluded from participating in the criminal process and instead are
detained arbitrarily under sections 162 and 167 of the Criminal Procedure
Code.?! Their detention is solely based on the nature of their disability
without considering any available alternatives and support mechanisms to
ensure their legal capacity thus amounting to violations of their right to
participation.®

Other than procedural barriers, persons with psychosocial disabilities also
face attitudinal, social, and cultural barriers in Kenya’s criminal justice process.
These barriers relate to the attitude of judicial officers and lawyers towards
persons with psychosocial disabilities. Judicial officers and lawyers in Kenya
have a perception that persons with psychosocial disabilities are not capable of
participating in criminal proceedings due to their impairment.*® Social norms
do not recognise persons with psychosocial disabilities as right holders because
of the nature of their disabilities.?* An accused person with a history of mental
disability, will be subjected to several mental examinations before he or she can
be declared fit or unfit to stand trial.* The condition of schizophrenia has led

28 Users & Survivors of Psychiatry in Kenya (USP-K) Advancing the vights of persons with psycho-
social disability in Kenya USP-K (2017) 16.

29 Shtukaturov v Russia (2008) ECtHR, para 73.

30 Salontaji-Drobnjak v Serbin (2009) ECtHR, para 127.

31 Criminal Procedure Code, Cap 75 of 1930 (Laws of Kenya).

32 B McSherry et al. Unfitness to plead and indefinite detention of persons with cognitive disabili-
ties: addvessing the legal barviers and creating appropriate alternative supports in the community
Melbourne: Melbourne Social Equity Institute, University of Melbourne (2017) 26.

33 Article 48 Initiative (A48), Arthur’s Dream Autism Trust (ADAT) & Southern Africa Liti-
gation Centre An exploratory study of the intevaction between the criminal justice system and
persons with intellectunl and psychosocial disabilities in Nairobi, Kenya (September 2021) 75.

34 UNICEF Breaking down barviers: equitable access to justice for childven with disabilities
UNICEEF (2020) 8.

35 Republic v GKN (2018) eKLR.
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to an accused being denied his or her right to participate because the court
formed an opinion that the accused was of unsound mind and thus unable to
understand the proceedings.3¢

Unsoundness of mind automatically results in accused persons being
stripped of their legal capacity to participate in criminal trials and declared
incapable of giving their defence.?” Shouting in court is perceived as a sign of
mental instability and will lead to an accused person being subjected to a men-
tal assessment.®® An accused person who at the time of examination cannot tell
the time and hears voices or hallucinates is unfit to stand trial.*® These percep-
tions affect not only the legal capacity of persons with psychosocial disabili-
ties, but also how they participate in Kenya’s justice sector. Such stigmatising
attitude is what leads to persons with psychosocial disabilities being excluded
from Kenya’s criminal justice system.*® The label of unfitness diminishes the
ability of persons with psychosocial disabilities to act on their own capacity
and contributes to the risk of stereotyping, objectification, and other forms of
exclusion, which people with psychosocial disabilities disproportionately face
in Kenya’s criminal justice system.*!

Recognition of violations of unfitness declarations on the part of states
around the globe is not new. The social model of disability regards unfitness
declarations as a widespread and serious problem.** The construction of unfit-
ness declarations involves a number of themes, including the framework of
the declarations, the effects or consequences of unfitness declarations, pos-
sible causal factors, intervention strategies and the different ways in which
they can be reformed. However, these themes cannot be addressed solely by
the social model of disability. One of the limitations of the social model lies
in its origins. It is not really a theory but an approach and a praxis that was
championed by middle-class activists who were wheelchair users.*® Its main
proponents were members of the Union of the Physically Impaired against
Segregation (UPIAS), which originated in 1972 in the United Kingdom.**

36 Republic y GKN.

37 Charles Mwangi Muraya v Republic (2001) eKLR.

38 Nyawa Mwajowa v Republic (2016) eKLR.

39 Charles Mwangi Muraya v Republic.

40 G Barbaresch et al. ““When they see a wheelchair, they’ve not even seen me” — factors shap-
ing the experience of disability stigma and discrimination in Kenya’ (2021) 18 International
Journal of Envivonmental Research & Public Health 1.

41 Council of Europe Who gets to decide? Right to legal capacity for persons with intellectual and
psychosocial disabilities Council of Europe Publishing (2012) 12.

42 ] Beqiraj et al. Access to justice for persons with disabilities: From international principles to
practice International Bar Association (2017) 32.

43 C Ngwena ‘Developing juridical method for overcoming status subordination in disablism:
the place of transformative epistemologies’ (2014) 30 South African Journal of Human
Rights 283.

44 M Berghs et al. ‘Do disabled people need a stronger social model: a social model of human
rights?” (2019) 34 Disability & Society 1034.



6 Access to Justice for Persons with Psychosocial Disabilities

Original members of UPIAS were Mike Oliver, Paul Hunt, Vic Finkelstein,
and Ken and Maggie Davis who were all physically impaired.*

According to UPIAS, the foundation of the social model of disability is
constituted by the binary distinction of disability and impairment/illness. On
the one hand, impairment occurs when an individual lack either all, part, or
has a defect on a limb, organ, or mechanism of the body. Disability on the
other hand, was defined in terms of the society that takes little or no account
of persons with physical impairments thus, creating an exclusive environment
that constricts their ability to participate in mainstream social activities.*® From
this, it has been argued that the social model seeks only to interpret disabil-
ity in materialistic terms without focusing on explanations regarding different
bodily impairments and how they cause disability.*” It was primarily developed
to serve the environmental barriers experienced by persons with physical dis-
abilities who can function like their enabled counterparts if the barriers are
removed. When it was popularised, the model arrived divorced from its Marx-
ist origins. In its beginnings, it had nothing to say about the body, especially
the mental body. Also, it had nothing to say about the Global South and its
colonial history. For these reasons, the social model leaves many gaps in the
holistic understanding of disability and society. Therefore, there is need for
drawing on other normative frameworks such as the Foucauldian*® and deco-
lonial* theories of disability.

1.1 Background

According to the common law tradition, no person should stand trial or be
punished for an alleged offence unless they have the mental capacity to defend
themselves and to commit the offence respectively.®® One of the basis for this
common law principle is the right to fair trial, which entitles all accused per-
sons to participate in legal proceedings.®

The concept of unfitness declarations was transplanted to Kenya by force
through colonisation.®? Kenya was declared a Crown colony in 1920.5* When

45 As above.

46 Union of the Physically Impaired Against Segregation Fundamental principles of disability
(1976) 3.

47 Ngwena (n 43) 283.

48 H Baxter, ‘Bringing Foucault into law and law into Foucault’ (1996) 48 Stanford Law Review
449; J Nickolas ‘Law and power: ten lessons from Foucault’ (2018) 30 Bond Law Review 31.

49 H Meckosha ‘Decolonising disability: thinking and acting globally’ (2011) 26 Disability &
Society 668; SA Nixon et al. ‘Using postcolonial perspectives to consider rehabilitation with
children with disabilities: the Bamenda-Toronto dialogue’ (2015) 2 Disability and the Global
South 571.

50 Republic y GKN.

51 Ankeretal. (n1)120.

52 JF Sandra “The evolution of the common law: legal developments in Kenya and India’ (2006)
68 Political Science Faculty Publications 3.

53 As above.
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the country attained independence in 1963, it inherited the colonial legal sys-
tem, including the common law of England. Kenya’s sources of law include
the substance of the common law, the doctrines of equity and the statutes of
general application in force in England on 12 August 1897, and the procedure
and practice observed in courts of justice in England at that date.** Unfitness
declarations are part of the common law of England and were being used as
tools of domination against the indigenous Africans of Kenya.*® Despite them
being previously unknown and not representing the interest of the indigenous
people, unfitness declarations were aimed at regulating their activities, denying
them justice, and detaining them indefinitely in prisons.®

Article 2(5) of the Constitution of the Republic of Kenya 2010 (the Con-
stitution) recognises international law as a source of law in Kenya. It pro-
vides that the ‘general rules of international law shall form part of the law of
Kenya’®” It means that Kenya has adopted the monist approach to interna-
tional law. The monist approach regards international law and national law as
part of a single legal order where international law is directly applicable in the
national legal order without the need for any act of domestic incorporation.®
However, legislative practice in Kenya suggests that domestic implement-
ing legislation is nonetheless adopted in regards to specific treaties.” Kenya
has adopted the Persons with Disabilities Act® in regards to domesticating
the CRPD.

Historically, participation was mainly viewed from the perspective of politi-
cal rights. Participation as popularly perceived was represented within the
traditional notions of state sovereignty.! Prior to the Second World War,
individuals were not viewed as subjects of rights and duties under interna-
tional law.%? Therefore, individuals were not allowed to vindicate their rights
directly on the basis of a special international agreement.®® After the Second
World War, events such as the Nuremberg Trials, the founding of the United
Nations (UN), and the passage of the Universal Declaration of Human Rights
(Universal Declaration)®* by the UN General Assembly in 1948 led to the
recognition of individuals as subjects of rights and duties under international

54 Judicature Act 14 of 1977, sec 3.

55 Sandra (n 52) 3.

56 As above.

57 Constitution of the Republic of Kenya, 2010, art 2(5).

58 TP Van Reenen & H Combrinck “The UN Convention on the Rights of Persons with Disa-
bilities in Africa: progress after 5 years’ (2011) 8 International Journal on Human Rights 145.

59 David Njoroge Macharia v Republic (2011) eKLR, para 45.

60 Persons with Disabilities Act (Act 14 of 2003), Laws of Kenya.

61 GH Fox ‘The right to political participation in international law’ (1992) 17 Yale Journal of
International Law 544.

62 Fox (n 61) 545.

63 As above.

64 Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 A(I1I)
(UDHR), art 20.
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law.%* However, certain specific rights such as participatory rights emerged
only after the development of the International Covenant on Civil and Politi-
cal Rights (ICCPR) and with limitations.*® Regrettably, even with the devel-
opment of the right to participation, disabled persons were not listed among
the groups explicitly protected against discrimination in the ICCPR and other
later post-war human rights instruments that make up the International Bill
of Rights.®”

The right to participation in the context of access to justice is a fundamental
human right guaranteed under international human rights law. It is protected
under international and regional human rights instruments, including the
Universal Declaration, the ICCPR, the Convention on the Rights of the Child
(CRC),%® the CRPD, the European Convention on Human Rights (Euro-
pean Convention),% the African Charter on Human and Peoples’ Rights (Afri-
can Charter),”® and Protocol to the African Charter on Human and Peoples’
Rights on the Rights of Persons with Disabilities in Africa (African Disability
Protocol).”! According to article 25 of the ICCPR, the right to participation is
not an absolute right. It allows for limitation of the right to participation based
on ‘reasonable and objective’ criteria. In fact, while it is considered unreason-
able to restrict participation rights of persons with physical disabilities, General
Comment 25 to the ICCPR permits restrictions based on ‘established mental
incapacity’”? Kenya acceded to the ICCPR in 1972.

The ICCPR contrasts with the CRPD which does not foresee any limita-
tion to participation rights. The CRPD serves as an acknowledgement that the
broad protections of the Universal Declaration and ICCPR were not designed
to address needs and barriers of disabled persons thus, their limited utility in
ensuring participation in access to justice.”® It calls on states parties to not
only protect disabled persons from discrimination, through ‘negative rights’,

65 Fox (n 61) 545.

66 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered
into force 23 March 1976) 999 UNTS 171 (ICCPR), art 21.

67 L Series ‘The development of disability rights under international law: from charity to human
rights’ (2015) 30 Disability & Society 158.

68 Convention on the Rights of the Child, 20 November 1989 1577 UNTS. 3; 28 L.L.M
1456 (1989), art 15.

69 Convention for the Protection of Human Rights and Fundamental Freedoms (European
Convention on Human Rights, as amended) ETS. No. 5, art 11.

70 African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into force
21 October 1986) (1982) 21 ILM 58 (African Charter), art 11.

71 Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Persons with
Disabilities in Africa (African Disability Protocol), adopted on 29 January 2018, entered into
force on 5 May 2024.

72 UN Human Rights Committee (HRC) General Comment 25: The right to participate
in public affairs, voting rights and the right of equal access to public service (Art. 25)
12/07 /96 CCPR/C/21/Rev.1/Add.7, para 4.

73 A Raub et al. ‘Constitutional rights of persons with disabilities: an analysis of 193 national
constitutions’ (2016) 29 Harvard Human Rights Journal 237.
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but to also take positive measures to ensure their rights to live, work, and
engage with their societics on equal terms as their non-disabled peers.”* For
example, article 29 guarantees the right of every disabled person to political
participation, including persons with psychosocial disabilities. There is neither
limitation nor restriction provided for under article 29. Therefore, apart from
affirming the right to participation for persons with psychosocial disabilities,
the CRPD recognises their freedom to be involved in all aspects of life, includ-
ing certain specific areas of state action besides politics, such as access to jus-
tice. International courts have started to give recognition to the participation
of persons with psychosocial disabilities in court proceedings.

In Shtukaturov v Russin the appellant was stripped of his legal capacity in
domestic judicial proceedings without his participation. The European Court
of Human Rights (ECtHR) held that persons with mental disabilities must
have access to a court and the opportunity to be heard in person or through
any form of legal representation.” Similarly, in the case of Zagidulina v Rus-
sia’® the court made an order for the applicant to be hospitalised in her absence.
However, in attendance were the prosecutor, a psychiatrist, and a representa-
tive of a psychiatric hospital. The ECtHR emphasised the need to ensure the
applicant’s right to be heard.”” In Proshkin v Russia’® the ECtHR stated that

although not having an absolute character, the right of being heard
enjoys such a prominent place in a democratic society and has such a
fundamental value for the protection of an individual against arbitrari-
ness on the part of public authorities, that the mere fact of the individual
suffering from a mental illness, as well as his being declared legally inca-
pacitated, cannot automatically lead to the exclusion of the exercise of
that right altogether. It is the very weakness of a mentally ill defendant
which should enhance the need for supporting his rights. In this context,
authorities must show requisite diligence in ensuring the accused’s right
to be present in an effective manner and must act particularly carefully
when infringing upon that right, so as not to place the mentally ill at a
disadvantage when compared with other defendants who do enjoy such
a right.”?

In Proshkin, the applicant had been detained in a psychiatric hospital solely on
the basis of the doctor’s examination. The ECtHR ruled that the participation
of the applicant is key and that even the presence of the applicant’s defence
counsel and mother cannot compensate for the applicant’s inability to present

74 As above.

75 Shtukaturov v Russia, para 73.

76 Zngidulina v Russia (2013) ECtHR.
77 Zngidulina v Russin, para 62.

78 Proshkin v Russin (2012) ECtHR.
79 Proshkin v Russia, para 102.
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his own arguments in court.®* In Romanov v Russia,?! the applicant after being
declared incompetent, was excluded from participating in court proceedings
because under the law, the Russian remand centre was not obligated to bring
him to court. Moreover, the testimony of a person who had been declared
incompetent was not admissible. The ECtHR faulted state authorities for fail-
ing to take any steps to secure the applicant’s attendance at the hearings.®
What these cases establish is that mental disability cannot be used to automati-
cally deny a person the right to participate in a trial.®3

On 19 May 2008, Kenya ratified the CRPD.** The CRPD has partly
adopted a social model of disability that regards the state and societal practices
and attitudes as the disabler rather than a person’s disability.®® It highlights
the need to actively remove obstacles to, and to promote, the full and equal
enjoyment of human rights by persons with psychosocial disabilities.® The
CRPD obliges states parties to provide the appropriate enabling environment
so that disabled persons can fully enjoy their rights on an equal basis with
others.%”

Therefore, the objective of the principle of participation is to engage disa-
bled persons in the wider society when making decisions that will affect them.
Under the CRPD, the right to participation in the context of access to justice
rights is contained in article 13. States parties are obliged to safeguard and
promote the realisation of the right of access to justice, including for those
who are found unfit to plead, by taking a range of steps listed in article 13. The
steps include provision of procedural and age-appropriate accommodations in
order to facilitate their effective role as direct and indirect participants in access
to justice. State parties are also required to provide training to those working
in the administration of justice in order to help ensure effective access to jus-
tice for disabled people.?? In essence, article 13 is an extension of the principles
stated in previous UN human rights conventions such as the ICCPR.

80 Proshkin v Russia, para 104.

81 Romanov v Russin (2005) ECtHR.

82 Romanov v Russia, para 109.

83 Y Vasyl et al. ‘Mental health of a person as a criterion of personal participation in the trial dur-
ing criminal proceedings’ (2020) LXXIII Wiadomosci Lekarskie 2739.

84 Office of the High Commissioner for Human Rights ‘Ratification status for CRPD” http: //
tbinter net.ohchr.org/_layouts/TreatyBodyExternal /Treaty.aspx?Treaty=CRPD&Lang=en
(accessed 17 June 2021).

85 J Stavert ‘Paradigm shift or paradigm paralysis? National mental health and capacity law and
implementing the CRPD in Scotland” (2018) 7 Laws 2.

86 As above.

87 United Nations ‘Chapter 2: the convention in detail — the rights and principles enumer-
ated in the Convention’ https://www.un.org/development/desa/disabilities /resources,/
handbook-for-parliamentarians-on-the-convention-on-the-rights-of-persons-with-disabili-
ties/chapter-two-the-convention-in-detail-3.html (accessed 12 April 2021).

88 As above.

89 As above.
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Other than being guaranteed in the CRPD and the abovementioned instru-
ments, the right of participation in access to justice is also provided for in a
majority of national constitutions, including the Constitution of Kenya. Arti-
cle 48 provides that ‘the State shall ensure access to justice for all persons
and, if any fee is required, it shall be reasonable and shall not impede access
to justice’®® The phrase “all persons’ includes disabled persons. It signifies that
everyone, including disabled persons, are entitled to the rights and freedoms
recognised under article 48 of the Constitution.

The obligation of the state to ensure that disabled persons participate at
the same level stems from article 27(1) of the Constitution, which provides
that every citizen is equal before the law and has the right to equal protection
and cqual benefit of the law.”! Article 54 of the Constitution emphasises the
participation of disabled persons as follows:

A person with any disability is entitled-a) to be treated with dignity
and respect and to be addressed and referred to in a manner that is not
demeaning. b) to access educational institutions and facilities for persons
with disabilities that are integrated into society to the extent compatible
with the interests of the person; ¢) to reasonable access to all places, pub-
lic transport, and information; d) to use sign language, Braille, or other
appropriate means of communication; ¢) to access material and devices
to overcome constraints arising from the person’s disability.

From the language of the Constitution, participation rights of disabled per-
sons are guaranteed rights and not aspirational rights. Aspirational rights are
either phrased in non-authoritative language, listed as non-enforceable goals
for example when the enforcement of the right is subject to the state’s abili-
ties or resources, or when the Constitution contains an article that states that
particular rights are non-enforceable.”> Terms used in this category include
‘promote’, ‘endeavours to’, or ‘directs its policy towards’. Guaranteed rights
are phrased unambiguously or imposes duties or obligations on the part of the
state.”® In the case of the Constitution, the use of the term ‘entitled” in the
participation of disabled persons implies that the right is guaranteed. There-
fore, disabled persons have a right on an equal basis with others, to effective
access to justice at all phases of the administration of justice, and to be direct
and indirect participants, including being witnesses to receive procedural and
age-appropriate accommodations to facilitate access to justice.”*

90 Constitution of the Republic of Kenya 2010, art 48.

91 Constitution of the Republic of Kenya 2010, art 27(1).

92 Raubetal. (n73) 213.

93 As above.

94 A Roomaney ‘Assessing the right to physical access to justice, for persons with disabilities’
LLM Dissertation, University of the Western Cape, 2014, 16.
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The principle of participation is an essential component of democracy and
a vehicle for the exercise of many other civil, cultural, economic, political, and
social rights. In discharging its legal obligation, the state must ensure that the
right to participate for disabled persons is taken into account. This is because
it is the custodian of the people’s rights, including the right to participation.
The Constitution’s preamble affirms this by providing that: We, the people
of Kenya — recognising the aspirations of all Kenyans for a government based
on the essential values of human rights, equality, freedom, democracy, social
justice, and the rule of law.”®

However, in spite of its importance, the actual exercise of the right to par-
ticipation by persons with psychosocial disabilities in the context of the right
of access to justice in Kenya exist only on paper and not ‘in vivo’, in realistic
environments and with support.”® Failure of the state to fulfil its obligations
defeats the purpose of article 13 of the CRPD. Disability is a human rights
issue.”” In Kenya, unfitness declarations are among the disabling legal barri-
ers.”® They hinder persons with psychosocial disabilities from participating in
the criminal justice system.””

The social model of disability assumes that disability is caused by the society
and that it can be solved by the removal of societal and environmental bar-
riers. However, such assumption neglects the body and the shifting power
dynamics among disabled persons and between disabled persons and the state.
The social model of disability is a useful political tool for the mobilisation of
a movement. However, this materialistic-based framework is inadequate and
unless it is supplemented, political action will continue to be based on an
incomplete picture of disability. Central to this argument is the social model’s
refusal to engage with the body and its ignorance of how power relations
among disabled persons and between them and the government can influence
disability within the society. This runs the danger of continuing to exclude the
participation of various groups such as persons with psychosocial disabilities.
Therefore, the power dynamics among persons with psychosocial disabilities
and between persons with psychosocial disabilities and the state should be
investigated so as to determine whether persons with psychosocial disabilities
who are generally classified as powerless fit this description or if there were
some who were more powerful than others and, if so, in what ways. Under-
standing and addressing injustices and powerlessness can go a long way in

95 Constitution of the Republic of Kenya 2010, preamble.

96 As above.

97 L Waddington ‘Disability: a human rights issue’ (1994) 1 Maastricht Journal of European &
Comparative Law 334.

98 E Flynn Disabled justice? Access to justice and the UN Convention on the Rights of Persons with
Disabilities (2016) 11.

99 L Series & A Nilson ‘Article 12 CRPD: equal recognition before the law” in I Bantekas et al.
(eds) The UN Convention on the Rights of Persons with Disabilities, & commentary (2018) 357.
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enhancing the participation of persons with psychosocial disabilities in Kenya’s
criminal justice system.!%

Apart from the social model, the CRPD has also adopted a human rights
approach to disability. According to Stein, the human rights approach extends
human rights to individuals, such as persons with psychosocial disabilities
who were previously excluded by the social model.’* However, human rights
instruments such as the CRPD are expressed with a high degree of abstraction
thus lacking concrete content to adequately deal with specific issues such as
unfitness declarations.!®? To bridge this gap, this book has employed Foucault
and decolonial theories of power and coloniality respectively because they pro-
vide a cogent space for understanding the scope of the rights of persons with
psychosocial disabilities under the CRPD vis-a-vis unfitness declaration laws.
The theories also offer a rich and normative platform for appraising psycho-
social disabilities in relation to the concept of unfitness. Therefore, the provi-
sions of the CRPD combined with Foucault and decolonial theories have the
potential of bringing about holistic reforms of unfitness declaration laws and
empowerment of persons with psychosocial disability in Kenya’s criminal jus-
tice system as discussed throughout this book.

However, based on the conventional understanding of the social model of
disability, governments are seen to be reacting to fixed and identifiable barriers
while ignoring legal framework reforms that should be used to ensure the par-
ticipation of persons with psychosocial disabilities in Kenya’s criminal justice
system. The social model of disability not only constrains, but also enables the
non-participation of persons with psychosocial disabilities in Kenya’s criminal
justice system. It theorises away the body thus resulting in a failure to inter-
rogate disabled people’s differences. Therefore, drawing upon the CRPD’s
provisions, Foucault’s work, and the decolonial theory, this book engages in
discursive analysis of unfitness declarations in Kenya’s criminal justice system.
Its objective is to interrogate the limitations of the social model of disability in
understanding as well as remedying the human rights violations arising from
unfitness declarations against persons with psychosocial disabilities in Kenya’s
criminal justice system.

1.2 Aims and objectives of this book

The main aim of this book is to interrogate the limitations of the social model
of disability in responding to violations of unfitness declarations against per-
sons with psychosocial disabilities in Kenya’s criminal justice system. In order
to develop more socially responsive normative standards for combating ableism

100 EL Nuwagaba & PN Rule ‘Power dynamics among PWDs during adult learning processes:
motivator or demotivator?’ (2015) 3 Rwandan Journal of Education 53.

101 MA Stein ‘Disability human rights’ (2007) 95 California Law Review 62.

102 Stein (n 101) 30.
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and realising the right to participation of persons with psychosocial disabilities
in access to justice, it is necessary to go beyond the social model of disability
so as to also include the Foucauldian and decolonial theories. The Foucauldian
and decolonial theories are used to strengthen the social model of disability in
order to fully and effectively guarantee the participation rights of persons with
psychosocial disabilities in access to justice. In the purview of critical explora-
tion, unfitness declarations are discussed in relation to social construction of
psychosocial disability, human rights jurisprudence, and pertinent domestic
legislation.

The volume examines the concept of psychosocial disability with a view of
deconstructing the ideologies inherent in Kenya’s unfitness declaration laws.
It also offers insights into the historical underpinnings of psychosocial disabil-
ity in Kenya. A pervasive, if not dominant, methodological approach in this
study is the treatment of all norms, including psychosocial disability norms as
socially constituted. Social norms are the producers of unfitness declaration
knowledge. The incipient danger with socially embedded unfitness knowledge
in post-colonial Kenya is that the society can instinctively claim it as its own in
the absence of critical reflection. Without an attempt to critically appraise the
germaneness of psychosocial disability norms, there will be contradictions in
the quest for transformative goals.

The author supports the view that it is not possible to treat psychosocial
disability as objective phenomena. The book does not in any way assume that
psychosocial disability norms exists as a monolith, but, instead, concedes that
they exist in a plural form and are always open to contestation. Different para-
digms of thinking about psychosocial disability, each with its own implications
for participation have emerged over time. The book proceeds on the premise
that to enhance the participation of persons with psychosocial disability under
the Constitution, and under legislation, it is essential to begin with an under-
standing about how society and the stratifications within society understand
psychosocial disability.

The writer contends throughout the study that unfitness declaration laws
do not carry inherently neutral values and certainly have no neutral centre.
Ultimately, it is the social construction of psychosocial disability that holds
the key to interrogating unfitness declaration norms in a serious manner and
not merely restating what the legislature and the judiciary proclaim about the
participation of persons with psychosocial disabilities. Against this backdrop,
the book aligns itself with the Foucauldian and decolonial theories. It captures
how shifting power dynamics in Kenya’s criminal justice system can operate to
support the participation of persons with psychosocial disabilities in Kenya’s
criminal justice system.

International human rights jurisprudence is also an integral part of this work
to the extent that it can both illuminate as well as inform domestic norms on
the participation of persons with psychosocial disabilities. The earlier discus-
sion on the advent of the CRPD, sought, inter alia, to capture a paradigm shift
in the participation in access to justice of persons with psychosocial disabilities.
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The Kenyan Constitution is receptive to international human rights. Kenyan
constitutional jurisprudence domesticates international human rights norms in
various ways by complementing, concretising, and even substantively expand-
ing upon fundamental rights that are guaranteed in international human rights
treaties. The aim of employing international human rights law in this study is
to examine the legality of unfitness declarations under international human
rights law and how the right to participation in access to justice of persons
with psychosocial disabilities can be realised in Kenya. International human
rights is also used to interrogate the normative content and the extent of the
duty of states to accommodate persons with psychosocial disabilities in access
to justice.

Legislation is often the immediate vehicle for implementing the Constitu-
tion. Without legislative and policy reforms, which unequivocally guarantees
the participation of persons with psychosocial disabilities in access to justice,
discrimination of persons with psychosocial disabilities through unfitness dec-
larations will remain unchecked. Under Kenyan law, the Criminal Procedure
Code is the main legislative instrument for protecting and promoting the par-
ticipation of persons with psychosocial disabilities in the criminal justice sys-
tem. Thus, the study aims to unpack the concept of participation in access to
justice in Kenya’s criminal laws.

Further, the book examined through empirical research, how legal, social,
economic, and cultural factors prevent the participation of persons with psy-
chosocial disabilities in Kenya’s justice sector. The study aims to assess respond-
ents’ views on the participation of persons with psychosocial disabilities in
terms of unfitness declarations and access to justice for persons with psychoso-
cial disabilities. Ultimately, the book aims to make recommendations especially
in terms of mechanisms apart from unfitness declarations, to empower persons
with psychosocial disabilities in order to ensure their effective participation in
Kenya’s criminal justice sector.

1.3 Methodology

This work utilises the mixed methods methodology, which employ desk
research as well as empirical research comprising qualitative research methods.
As part of the desk-based research, primary sources, including constitutions,
laws, cases, and parliamentary hansards have been critically analysed. In order
to understand Kenya’s existing obligations, key global and regional human
rights instruments have been gathered and analysed. This data sources are
primarily from the UN, African Union (AU), European Union, and foreign
case law. There is also an examination of national laws, including the Constitu-
tion of Kenya, the Criminal Procedure Code, the Evidence Act, and the Penal
Code. A broad range of secondary publications have also been extensively
examined. These include reports from various institutions, scholarly works,
academic books, journal articles, newspapers, and other media materials.
However, the fact that there is little or no data on the factors of the unfitness
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declarations laws that lead to the limitation of persons with psychosocial dis-
abilities’ right to participation in the context of Kenya’s criminal justice system
necessitates the need for empirical research.

The empirical component of this study was carried out in Kenya. In order
to address the issue of factors of the unfitness declarations laws that inhibit the
participation of persons with psychosocial disabilities in the context of Kenya’s
criminal justice system, key research participants were magistrates, prosecutors,
defence counsels, NGOs dealing with psychosocial disabilities, and doctors.
The empirical research method involved the use of focus group interviews and
discussions and the distribution of a semi-structured questionnaire.

The rights of respondents of the empirical component of this work were
taken into account. Approval for the empirical research was sought from
the Ethics Committee, Faculty of Law, University of Pretoria in accordance
with the University of Pretoria’s Ethics Policy. Approvals were also obtained
from the relevant agencies and boards and ethics committees to enable the
investigator conduct research in the designated state and non-state agencies.
The empirical study is premised on complying with research ethics, including
obtaining informed consent and assuring confidentiality.

1.4 Theories of disability participation

Whereas this book draws its arguments from a syncretic archive of knowl-
edge and theory, in conceptualising how we think about psychosocial dis-
ability, the work of Michel Foucault is the main influence. Foucault’s theory is
relevant because it seeks to reform the law on unfitness declarations in Kenya,
which is hampered by centuries of common law theology, which holds that
it is unfair and improper to subject persons with psychosocial disabilities to
a criminal trial.’® Moreover, Foucault and decolonial theories that underpin
this research were conceptualised in order to complement the limitations of
the social model of disability, which demands closer attention to social causes
of disability as opposed to physical bodies. Since the theoretical background is
discussed in further details in Chapter 2, this section provides a brief review of
relevant research theories in the area of unfitness declarations.

The methodical analysis of disabled persons’ rights in the larger disability
studies owes much of its intellectual roots to the social model of disability.
According to the social model of disability, disability is construed as a social
construct as opposed to an inevitable consequence of a disease or dysfunction
of the body.! The focus on impairment is the view of the medical model
which, instead of removing social and legal barriers that restrict the participation

103 R Burt & N Morris ‘A proposal for the abolition of the incompetency plea’ (1972-1973)
66 Chicago Law Review 75.

104 ] Sztobryn-Giercuszkiewicz ‘Critical disability theory as a theoretical framework for dis-
ability studies’ (2017) https://www.researchgate.net/publication/326353943 (accessed
1 April 2021).
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of persons with disabilities in mainstream activities, relies mostly on interven-
tions by health professionals in normalising deficits in the body so that it can
conform with desirable ‘natural’ standards.!%

The social model shifts the concept of disability from focusing on the
impairment to focusing on the social processes and policies that constrict
disabled people’s lives. It is premised on the adage that disabled persons are
excluded by the society rather than by their bodies.!? The social model refers
to the interrelationships between a dysfunction, an individual response to this
dysfunction, and the environment.'” Ultimately, the social model of disability
explains that disabilities are caused by the physical and institutional environ-
ment as well as by the attitudes in this environment towards disabled people
who do not meet the social expectation of ‘normality’18

As seen above, the social model of disability is related to the human rights
model, which informs both the CRPD and the African Disability Protocol.
However, despite the close affinity between the human rights and social model
of disability, it has been argued that the former avoids the shortcomings of
the latter.!'” According to Stein, while the social model of disability focuses
on the underlying social factors that shape our understanding of disability, the
human rights model expands this notion by emphasising the human dignity
of disabled persons.'? The human rights model of disability incorporates both
first and second generation human rights, in the sense that ‘it encompasses
both sets of human rights, civil and political as well as economic, social, and
cultural rights’!1!

Moreover, while the social model has been criticised for failing to appreci-
ate the reality of pain and suffering in the lives of some disabled people, the
human rights model respects the fact that some disabled persons are indeed
confronted by such challenging life situations and argues that such factors
should be taken into account in the development of relevant social justice
theories.!? A further difference relates to the importance of identity politics.
On the one hand, the social model has been criticised for failing to pay ade-
quate attention to the importance of identity politics. On the other hand, the
human rights model has been hailed because of its ability to offer ‘room for
minority and cultural identification’. Also, the social model is mostly critical of
public health policies that advocate the prevention of impairment, however,

105 As above.

106 J Beaudry ‘Welcoming monsters: disability as a liminal legal concept’ (2018) 29 Yale Journal
of Law & the Humanities 316.
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human rights model promotes the adoption of properly formulated preven-
tion policies which may be regarded as instances of human rights protection
for disabled persons. Another difference between the social model and the
human rights model is that while the former helpfully explains why so many
disabled people are living in poverty, the latter offers constructive proposals for
improving the life situation of disabled people.!?

The Foucauldian theory is relevant because it aims at explaining the incor-
poration of unfitness declarations in our colonially-inherited laws using the
power and knowledge paradigm. It is the main influence of this research
because it enriches the social model of disability in the legal landscape by
focusing more on the impairment as opposed to the social phenomenon. Like
the social model, the Foucauldian theory’s aim is to integrate disabled persons
as talented social participants.''* However, it goes a step further to provide
the disability community with a language of resistance.!'® Disabled persons
groups are urged to reject the subordinate place that the legal order, such as
unfitness declarations and traditional liberal theories of justice give to disabled
persons.!1¢

The body plays a central role in the Foucauldian theory of disability thus
shaping the discourse on psychosocial disability. It offers ways of understand-
ing the creation of mental impairment in the society. The Foucauldian dis-
course supports the idea that there is a social hierarchy of health, whereby
non-disabled bodies are privileged over disabled bodies and functions as a
layer of social class. Foucauldian theory bases itself on Foucault’s notion of
modern power. Foucault defines power as ‘a set of actions upon other actions’,
an individual exercises power through actions upon another individual and
their responding actions.!” Foucault explains that to understand power, is to
see it as a form of governing, in which one individual (or power structure built
by society) dictates how another should act in a particular situation.'® This
power is created and reinforced in disability and Foucault argues that scientific
knowledge is the par excellence of such power.'’ Therefore, the notion of
biopower is linked to control or governmentality.'?° It forms the basis for the
medicalisation, classification, management, and measuring of people in terms
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of their variance from the ‘norm”'?! It has also informed the normalisation and
legitimisation of certain procedures and practices in institutions.!'??

The legacy of power as popularly perceived is the one represented by the
sovereign as law and prohibition.'*® However, Foucault posits that power is
not a preserve of one class whose object is to maintain it, while another class
struggles to win it.!?* In fact, power relations extend far beyond the confines
of the state. According to him power has no essence, it is everywhere.'?* Social
relationships between groups or individuals create power.!?¢ Therefore, disa-
bled persons also can exercise power over other groups or individuals like any
other able-bodied groups.

The Foucauldian theory is a transformative theory which can be used to
reform the law on unfitness declarations in Kenya. This work seeks to argue
that Kenya’s unfitness declarations are used to regulate and discipline persons
with psychosocial disabilities so as to conform with the criminal justice system
of power. Foucauldian scholars examine the ways in which bodies and lives are
constituted, regulated, governed, and violated. They seek not only to defy the
practices and expectations of the abled body but also endeavour to highlight
non-normativity as exposing alternative ways of living and being in the world.
Foucauldian theory is both a political and methodological tool that exposes
and critiques oppressive normative regimes and common zopo: such as those
governing the interactions of disabled persons and the criminal justice system.
The latter is still permeated by policies based on ableism and disablism.

Decolonial theory was selected because it helps trace the historical under-
pinnings of unfitness declarations in Kenya’s laws. Mental disability is the new
colonialism. Decolonial theory can be used to examine unfitness declarations
as part of colonial governance and ideology. Therefore, the researcher used the
theory to critically assess the influence of colonialism in constraining the par-
ticipation of persons with psychosocial disabilities in Kenya’s criminal justice
system following unfitness declarations.

The experience of colonisation, colonialism, and neo-colonial power have
resulted in the disablement of vast numbers of people in the Global South.!?”
Decolonial theory situates disability in a global context and makes a distinc-
tion between experiences of the Global North and Global South.!?® The
North/South distinction was coined in the 1960s as reference to the com-
plex inequalities and dependencies between industrialised versus raw material
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producing countries, rich versus poor, those with military power versus those
without, and high technology versus low technology.!” Southern countries
are those that were historically conquered or controlled by modern imperial
powers thus leaving a continuing legacy of poverty, economic exploitation,
and dependence.’®® Therefore, in political, economic, and social terms, this
world is, ‘the west and the rest of us’.!¥! Kenya is part of the Global South.

The emergence of the decolonial theory as a critical disability theory was
inspired by the tendency of the West to universalise disability discourses with-
out regard to the experience and views of the Global South which is caught
in social and economic marginalisation.'*? With survival being the major goal
of the Global South, debates around disability and impairment, independ-
ent living, care and human rights often take a backseat.!*® As regards penal
colonies, the decolonial movement is concerned not only with the detention
of criminal classes, the poor, petty thieves and homeless, but also people with
psychosocial disability.’** In colonial Kenya, persons with psychosocial dis-
abilities who were in conflict with the law were institutionalised in prisons and
mental institutions.!® This practice subsisted and was adopted in the period
after colonialism.

1.5 The structure of this volume

This book is divided into nine chapters. Chapter 1 is this introduction which
lays down the background for the study. It identifies the issues that will be
investigated or considered, suggests the significance of the study, and describes
the methodology used. The chapter also clarifies some of the relevant concepts
and contexts. It also sets out the limitations of the study and ends by setting
out the structure of the study.

Chapter 2 discusses the theoretical framework that guide the study. In this
chapter, the Foucauldian and decolonial theories have been used to interrogate
the legality of unfitness to plead declarations. These theoretical approaches
have been selected because they are able to explore the difficult area of dis-
ability regulation in access to justice and complement the limitations of the
social model of disability. Chapter 2 provides a constructive fusion of the Fou-
cauldian and decolonial theories in order to complement the limitations of the
social model of disability which demands closer attention to social causes of
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disability as opposed to physical bodies. The two theories, through the princi-
ples of knowledge, power, and coloniality, leads to a rich analytical framework
for realising disabled persons’ right of access to justice in participation.

In Chapter 2, the book, mainly using the Foucauldian and decolonial theo-
ries provides a conceptual template for the cognition of psychosocial disabili-
ties. The chapter presents the findings of a literature review of Foucauldian
and decolonial theories, which includes not only a detailed description and
development of the theoretical framework but also the principles that are
applied during the critique of unfitness declarations. These theories are used
as hermeneutics in subsequent chapters to advance the thesis that unfitness
declarations in Kenya violate the right to participation in access to justice for
persons with psychosocial disabilities.

Chapter 3 presents a conceptualisation of psychosocial disability. It exam-
ines how psychosocial disability has been constructed in Kenya from the
pre-colonial era to the colonial and post-colonial eras. Issues surrounding
the monopoly of the classification, eventual medicalisation and diagnosis of
medical disabilities eminent in the social construction of psychosocial dis-
abilities are discussed. It challenges the conceptualisation of psychosocial
disability that is hard-wired in traditional customs, common law, and judi-
cial decision-making process. The chapter is organised around interrogat-
ing representations of psychosocial disability and ultimately suggesting a
philosophical way forward in the manner psychosocial disability is contested.
It highlights that narratives which represent psychosocial disability should
always be understood as being culturally and historically situated. They are
representations constructed within the knowledge and power system(s) of a
given polity at a particular historical time and location, together with a social
and political dynamics for social stratification, domination, and status sub-
ordination. The chapter uses the representation of psychosocial disability in
pre-colonial, colonial, and post-colonial discourses to point out the dominant
discourses during different debates and shows how the influence of culture
and other socio-legal frameworks underpinned the lack of textual standard on
psychosocial disability. It proposes that judicial decision-making process must
not be accommodative to negative public representations of persons with
psychosocial disabilities.

Chapter 4 examines the concept of participation in access to justice and how
it empowers persons with psychosocial disabilities. The chapter supports the
role of the CRPD and other international and regional instruments for revolu-
tionising the international law of participation for disabled persons, including
persons with psychosocial disabilities. Chapter 4, also examines what participa-
tion entails for persons with psychosocial disabilities in Kenya’s criminal justice
system. It also discusses the extent of participation for persons with psychoso-
cial disabilities in Kenya’s criminal justice sector. The backdrop to Chapter 4,
is the enhancement of disabled persons’ participation in the criminal process.
It analyses the extent to which Kenya’s criminal justice laws have complied
with international standards regarding the right to participation in access to
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justice. It regards as landmark provisions that facilitate disabled persons right
to participation in access to justice, which casts them beyond their traditional
role of unfit witnesses, in which role commentators allege objectification. The
chapter develops a framework for recognising the right to participation of
persons with psychosocial disabilities in ways that are informed by a trans-
formative understanding of participation. The framework seeks to deconstruct
scripted knowledge about participation in order to build an understanding
that reveals the complexity, diversity, and ultimately political nature of partici-
pation. The author argues that recognising the right to participation in the
realm of criminal procedure requires a radical epistemology that is capable of
moving beyond the mere involvement or engagement of persons with psycho-
social disabilities.

Chapter 5 examines the scope and limits of states parties’ duty to provide
reasonable accommodation in access to justice under the CRPD. I argue that
the principle of reasonable accommodation is related to Foucault’s notion of
power. Accommodation rights ensure the agency of persons with psychosocial
disabilities and therefore function as a tool of inclusion and participation in
access to justice. The chapter examines the aspects of reasonable accommoda-
tion. Drawing from international human rights law, this chapter explores how
courts across the globe have interpreted the right of reasonable accommoda-
tion and its implication to persons with psychosocial disabilities.

Chapter 6 contains a detailed description of the empirical research method-
ology. It captures the research approach, type of research, the research design,
population and sample of the study, data collection methods, analysis of data,
the trustworthiness of the study, and the ethical aspects pertaining to the
study. Furthermore, it indicates the limitations of the study.

Chapter 7 analyses the findings of the empirical study. The chapter elabo-
rates on the results garnered from the data obtained from the empirical aspect
of this research. It uses the research questions of the study as themes and
sub-themes for reviewing the results. Research findings are presented, ana-
lysed, and interpreted with reference to prosecutors, defence counsels, doc-
tors, and NGOs working in Kenya’s criminal justice system. A discussion on
empirical findings where themes and sub-themes from the quantitative and
qualitative studies, which have been identified, are also included.

Chapter 8 analyses the manner and extent to which states have undertaken
comprehensive legislative reforms to their unfitness declaration regimes in
order to decolonise and remedy potential or actual violations of the rights of
accused persons with psychosocial disabilities under the CRPD. It examines
the extent of compliance of national laws on unfitness to stand trial in selected
jurisdictions across the globe, with the demands of the CRPD. Some countries
have adopted a passive transformation approach to the CRPD which occurs by
assessing the compliance of already existing domestic laws with the Conven-
tion in order to determine whether there is need for any adjustment. In others,
the CRPD has been used to set new standards for the protection of persons
with psychosocial disabilities thus, providing the impetus for further and ever
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deeper modifications to the regulation of active legal capacity. On the flipside,
some states have specifically rejected the recommendation of the CRPD Com-
mittee to eliminate declarations that are based partly or exclusively on the dis-
ability of accused persons with psychosocial disabilities from criminal justice
systems. It also problematises default positions such as the institutionalisation
of persons with psychosocial disabilities following unfitness declarations.

Chapter 9 summarises the book’s findings and provide key recommenda-
tions on what can be done to increase the space within which persons with
psychosocial disabilities may be able to exercise their right of access to justice.
The recommendations focuses on both legislative and institutional reforms
aimed at preventing violations in the context of right to participation in access
to justice.

1.6 Conclusion

Against the above background, this book hypothesises that the social model
of disability is inadequate to respond to violations of unfitness declarations
against the right to participation of persons with psychosocial disabilities in
Kenya’s criminal justice system. Under conventional international law, states
are under an obligation to respect and ensure the participation of persons
with psychosocial disabilities in the context of their right of access to justice.
In order for participation of persons with psychosocial disabilities in the con-
text of their right of access to justice to be realised, there is need for a legal
framework that adequately protects its exercise. The phenomenon of unfit
declarations and the resultant indefinite detention of persons with psychoso-
cial disabilities should be removed. In its stead, the state should put in place
safeguards to protect the liberty and participation of persons with psychosocial
disabilities in the criminal justice process.

This work uses the Foucauldian and decolonial theories to explore the limi-
tations of the social model of disability in ensuring the participation of persons
with psychosocial disabilities within Kenya’s criminal justice system. By exam-
ining unfitness declarations, this volume identifies common threads of discus-
sion and how these threads illustrate values, attitudes, and beliefs surrounding
psychosocial disability in Kenya. A deeper understanding of the perception of
psychosocial disability will help improve on the social model theory, which
considers disability in relation to the society, therefore ensuring the full par-
ticipation of disabled persons in the criminal justice system. This book presents
an account of a systematic investigation of how power can be used by the
state through reforms of unfitness declarations in Kenya’s criminal legal system
to ensure the participation of persons with psychosocial disabilities. Deciding
how to respond to unfitness declarations depends on a normative framework
that cannot be supplied by the social model. The framework might be liber-
tarian, utilitarian, egalitarian, some combination thereof, or something else.
The social model itself, however, has essentially nothing to say about which
framework to use.
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As such, the book interrogates the limitations of the social model of dis-
ability in responding to violations of unfitness declarations against the rights
of persons with psychosocial disabilities in Kenya’s criminal justice system. It
also identifies how violations of accused persons with psychosocial disabilities
human rights in the context of unfitness declarations can be prevented and
redressed in the particular context of Kenya. To do so, it analyses the national
legal framework on unfitness declarations and non-participation of accused
persons with psychosocial disabilities in Kenya’s criminal justice system and
assess their compatibility with international standards. The book also examines
the legality of the exclusion and non-participation of accused persons with
psychosocial disabilities following the unfitness declarations. In addition, it
assesses measures to enhance the participation of persons with psychosocial
disabilities in Kenya’s criminal justice process.
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