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Introduction 

Women’s experiences of bail and remand decision-making have attracted relatively little 
interest in the academic literature (Daly, 1995; Hedderman and Gelsthorpe, 1997; Steward, 
2004; Heidensohn, 2006). This is surprising given the high levels of remand, particularly 
of female remand prisoners in some countries (Edgar, 2004; Corston, 2007; Player, 2007). 
For example, interestingly, Scotland has witnessed a signifcant increase in the remand pop-
ulation with recent fgures suggesting that a quarter of women in custody are awaiting 
trial ( Justice Committee, 2018; Howard League Scotland (HLS), 2021). The recent rise in 
remand prisoners prompted the Scottish Government to commission an exploratory study 
into bail and remand decision-making where it is hoped that the research generated from the 
study will assist in developing better alternatives to remand (Scottish Government, 2020). 
Historically, research about women and imprisonment tended to focus on whether women 
were treated more harshly or leniently than men in the sentencing process (Hedderman and 
Hough, 1994; Carlen, 2002). However, the evidence suggests that the reason for the rise in 
the female imprisonment population in Scotland over the past 15–20 years has more to do 
with the structural and social causes of crime than women’s ofending (Edgar, 2004; Cor-
ston, 2007; HLS, 2021). In the past, high imprisonment rates have been attributed to penal 
populism and ‘tough on crime’ policies (Pratt, 2016). Hedderman (2010, p. 67) explains that 
as a result women have been ‘swept up in the generally tougher sentencing climate’. In addi-
tion, prison is used increasingly as a route for accessing help. For example, the evidence in-
dicates that there is a worrying practice of remanding women on welfare/protective grounds 
(Edgar, 2004; Howard League for Penal Reform, 2020). The Corston Report (2007) and the 
more recent Female Ofender Strategy (Ministry of Justice, (MoJ), 2018) were both instru-
mental in bringing to the forefront many of the issues women faced when embroiled in the 
criminal justice system (CJS). Disappointingly very few of the suggested recommendations 
have been implemented despite promises from various governments to make criminalised 
women a priority (Webster, 2017; Booth et al., 2018). 

Due to a growing dissatisfaction with the legal system, there has been a move towards 
more emotionally intelligent ways of doing justice which recognise how salient ‘understand-
ing and managing emotions are in legal problem solving and job performance’ (King, 2008, 
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p. 1009). Drug courts, for example, frst emerged in the US in the 1980s as a response to the 
growing problem of drug misuse and ofending and were adopted by Scotland as a model 
in Glasgow in 2001 and later Fife in 2002 (McIvor, 2006). Devised as a means of counter-
ing the harmful efects of adversarial justice, non-adversarial approaches such as therapeutic 
jurisprudence (TJ), restorative and procedural justice have become more mainstream not 
only in criminal justice but in other areas such as education, employment, hospitals and 
communities (King, 2008). This chapter considers whether applying a TJ approach could 
improve women’s experiences of the bail and remand decision-making process. It begins 
with a brief overview of the remand process adopting Scotland as a case study and discusses 
the current alternatives to remand. TJ is then introduced followed by an exploration of the 
diferent ways it has been utilised in the CJS before considering how it could be applied in 
the bail and remand process. Women often report that it is their treatment at the hands of 
legal professionals and other actors in the CJS that compounds their trauma (Carlen, 2002; 
Hedderman and Barnes, 2015). TJ recognises that the law and those that apply it can have a 
signifcant impact on the emotions and wellbeing of those whose life it touches. Rutter and 
Barr (2021, pp. 170–171), for example, argue that the ‘responsibilisation and individualisation 
of criminalisation’ in the CJS prevents women from moving forward with their lives as it 
entrenches feelings of shame and stigmatisation. 

Remand is often framed by legal actors as ‘ just’ part of the process this is despite being 
felt and experienced as a punishment (Feeley, 1979). For criminalised women, remand sig-
nifcantly increases the risk of losing their home, employment, incurring debt and for many 
mothers can result in their children being placed in care (Minson, 2020). Consequently, the 
gendered pains of remand are acutely felt by women and their families, the efects of which 
can continue long after a woman is released from prison (Masson, 2019). However, this 
chapter does not suggest that TJ is a panacea for the signifcant remand problem, rather it 
considers whether this approach could potentially ameliorate some of the harm caused by the 
practice of remand. Investing in welfare and services that are responsive to women’s needs is 
the most efective way to help women escape the revolving door of justice (Corston, 2007; 
Baldwin, 2015; Masson et al., 2021). 

Bail and Remand Decision-Making in Scotland 

In Scotland, and many other countries, when a person accused of committing an ofence 
appears in court for the frst time, a decision is made as to whether they should be released 
on bail or remanded in custody. The term ‘bail’ describes the process where an accused is 
charged with an ofence but released on the undertaking that they comply with the condi-
tions set by the court (Home Ofce, 2020). The police can release someone after charging 
them if they agree to attend court when required ( Justice Committee, 2018; Home Ofce, 
2020). The courts can also release the accused after the frst hearing or where a bail applica-
tion has been granted while the accused is in custody awaiting trial or sentencing. There are 
two ways that someone can be remanded in custody – if the accused pleads not guilty and 
for sentencing where the court may need further information. This is usually in the form of 
background reports which assists the judge in deciding which sentencing disposal to make 
( Justice Committee, 2018). 

In Scotland, a sherif or judge can only oppose bail in accordance with the grounds set out 
in the Criminal Procedure (Scotland) Act 1995 s. 23C. The law allows a judge to remand 
someone if there is a substantial risk they may reofend, fail to show up for court, interfere 
with witnesses, obstruct the course of justice and for any other substantial factor which appears 
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 to justify keeping the person in custody. As a signifcant number of female prisoners on remand 
in Scotland are untried and unconvicted, they are presumed innocent (HLS, 2021). This 
therefore makes the decision to remand someone who may reofend problematic as it assumes 
guilt. In addition, those on remand awaiting trial receive no compensation for time spent 
if they are subsequently found not guilty, a majority of whom are women (Prison Reform 
Trust (PRT), 2019). For example, in Scotland, remand was responsible for approximately 
24 per cent of women’s receptions in 2018 of whom 70 per cent did not go on to receive a 
custodial sentence (Scottish Prison Service, 2018). For remanded women, their vulnerability 
and needs often play a signifcant role in the judge’s decision. In Scotland, having no fxed 
abode has been cited as one of the most common reasons for refusing women bail (PRT, 
2016; Justice Committee, 2018; Howard League Scotland, 2020). The decision to remand 
someone is normally the result of multiple factors such as the seriousness of the ofence and 
having previous convictions (Scottish Government, 2018). Most women, however, are re-
manded for committing low-level ofences unlike men who are more likely to be remanded 
for violent and sexual ofences. As such, the decision to, and the process of, remand is inher-
ently gendered (Steward, 2004). 

Alternatives to Remand 

Since the Corston Report (2007), the bail and remand process has undergone a very little 
transformation in Scotland. When considering both the high percentage of untried women 
on remand, and the number who do not go on to receive a custodial sentence, serious ques-
tions are raised about the legitimacy of this critical process, for example, how fundamental 
rights such as the presumption of innocence and right to liberty are impacted (Edgar, 2004; 
Player, 2007). The harm that imprisonment inficts upon women’s emotional and psycholog-
ical wellbeing is well evidenced in the high levels of post-traumatic stress disorder, trauma, 
self-harm, poor mental health and self-inficted deaths found among the female prison pop-
ulation (Edgar, 2004; Corston, 2007; Edgar and Rickford, 2009; Hackett, 2015; MoJ, 2018). 
The overuse of custodial remand interferes with the rights of female prisoners and raises 
serious questions about the legitimacy of their detention (Player, 2007). Player (2007, p. 402) 
explains that ‘women remanded into custody have lost their liberty not as a legitimately 
imposed punishment for a crime but for reasons purporting to uphold broader communal 
interests’. Remand has such a profound impact on the lives of women and their families 
disrupting and damaging familial ties and relationships ( Jardine, 2019; Booth, 2020). The 
harmful impact and consequences of custodial remand could best be avoided by utilising, 
and better funding, existing alternatives to remand in Scotland. It is suggested that if success-
ful, these alternatives could be adopted by other countries who face issues with the overuse 
of remand for women. 

The frst alternative is Electronic Monitoring (EM), which has been considered an efec-
tive tool in reducing the use of remand and short-term prison sentences in some countries 
(Maes and Mine, 2013). Not only is it cost efective in comparison to a prison sentence, but 
it also ensures remand is used sparingly and only in exceptional circumstances (for example, 
Graham and McIvor, 2015; Scottish Government, 2019a). Maes and Mine (2013, p. 149) 
highlight that EM serves a social goal as it ‘prevents the marginalising consequences of im-
prisonment as women are able to remain in their home/work environment’. Despite its avail-
ability in Scotland since 2002, EM has not been utilised as strategically as it could be. It is 
often underused with signifcant disparities in regional use across Scotland (Nellis, 2015). In 
2011, an independent commission on women ofenders was set up to explore ways to reduce 
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the female prison population. In their recommendations, they called for the Scottish Gov-
ernment to examine the potential of using EM as a condition of bail (Angiolini, 2012). EM 
was viewed as a ‘cost-efective alternative to custodial remand coupled with efective holistic 
informed support like mentoring’ (PRT, 2016, p. 3). Some of the criticisms, however, were 
that tags were ‘cumbersome and stigmatising’ (PRT, 2016 p. 3) and isolated women, which 
is very much echoed by research in England and Wales by Masson (2019, p. 158) where 
women on EM reported feeling ‘branded, like cattle’. Despite the reservations mentioned in 
the PRT report, EM was encouraged in Scotland as an alternative to prevent the well-cited 
traumatic separation of mothers and their children through imprisonment (Baldwin, 2015; 
Baldwin and Epstein, 2017; Booth, 2017; Masson, 2019; Minson, 2020). 

In comparison, bail supervision is a service that is delivered by social work or a third-
sector body (Scottish Government, 2019b). The provision of supported bail and supervision 
prevents the unnecessary use of judicial remand ensuring that it is only reserved for those 
who commit serious ofences. It gives the courts confdence that an individual will comply 
with their bail conditions and encourages the use of non-custodial options. By providing 
support to criminalised women in a community setting, it ensures that their families are not 
needlessly impacted and allow them to maintain their employment and housing (Scottish 
Government, 2019b; HLS, 2021). The lack of requests for bail information and supervised 
bail across all areas of Scotland and the precarity of funding have hindered the development 
and expansion of bail initiatives/schemes (Abercrombie, 2017). There are also a small num-
ber of supervised bail projects across Scotland such as Glasgow’s Supported Women’s Bail 
Service which aims to reduce remand by using gender-specifc services to address women’s 
needs and the underlying causes of their ofending (Abercrombie, 2017). Utilising EM more 
efectively and investing in sustainable bail supervision models would signifcantly reduce 
the number of women remanded in prison; however, there are other approaches to this, for 
example, TJ. The next section of the chapter explores using TJ as a framework in the bail 
and remand decision-making process. 

What Is Terapeutic Jurisprudence? 

TJ is a body of principles and practices that can be used and applied as an alternative response 
to criminal justice and beyond (Wilson, 2017, p. 79). Wexler (2000, p. 125) describes it as the 
‘study of the role of law as a therapeutic agent’ and further as a ‘perspective that regards the 
law as a social force that produces behaviours and consequences which can be therapeutic and 
anti-therapeutic’. TJ considers the impact that the law can have on someone’s emotional and 
psychological wellbeing (Wexler and Winnick, 1996). According to its critics (for example, 
Petrila, 1993; Slobogin, 1995), TJ as a concept has been far more difcult to pin down than 
other non-adversarial approaches such as restorative justice (RJ). Whereas RJ is understood 
as a process guided by a set of core concepts, TJ is not as unanimously defned and has been 
considered among other things a theory or philosophy (Frieberg, 2019). Wexler (2011, p. 
33) has, however, been quick to point out that ‘TJ has never pretended to be a full-blown 
theory…it is simply a feld of inquiry’. 

TJ originally grew as an approach to mental health law (Wexler, 1992) and some of its 
concepts and practices have been adopted in other problem-solving and specialised courts 
such as domestic abuse courts (Winick, 2001), family courts (Lens et al., 2013) and juvenile 
justice (Richards et al., 2017). In her empirical study, Wilson (2017) found that drug courts, 
which are just one manifestation of TJ, contributed to the gendering of women. During 
observations of female drug court participants, Wilson found that the courts’ constructions 
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of gender conficted with the normative goals of TJ. For example, promoting wellbeing is 
one of TJ’s goals, however judges and other actors routinely ignored the context of women’s 
lives and made several gendered assumptions, such as women should be good at multitasking 
and organised. The research tells us that many criminalised women have extensive histories 
of abuse and are often living with poor mental health, addiction and/or are in abusive and 
controlling relationships (Edgar, 2004; Corston, 2007). As a result, their lives are often cha-
otic because of the difculties they encounter in trying to manage their life circumstances 
and trauma. 

In its early years, TJ attracted much criticism, for example, that it was too broad or vague, 
paternalistic and coercive and that it subverted the principles of due process (Petrila, 1993; 
Slobogin, 1995). All these arguments have been countered to some degree by its advocates 
(for example, Birgden, 2014; Stobbs, 2017). As TJ promotes maximising the wellbeing of 
individuals and an ethic of care, one may assume that there are potential benefts in applying 
this approach to criminalised women. However, the generalisability of TJ is problematic as it 
ignores the complexity of vulnerable women’s lives and needs (Wilson, 2017). Comparisons 
can be drawn with RJ, for example, Masson and Österman (2017) note that by ignoring 
gender there has been a failure to mainstream criminalised women’s needs and circumstances 
into RJ practice. Without adapting TJ to incorporate women’s needs, there is therefore a 
danger of making generalisations of what works for women – a one-size-fts-all approach. 

A TJ Framework for Criminalised Women 

Remand, like sentencing, is a social process (for example, Steward, 2005; Tata, 2020) 
whereby outcomes are shaped by the decisions of many including the police, prosecutors, 
defence solicitors, judges and even criminalised women themselves ( Jones, 2011, please see 
Chapters 21–25 regarding sentencing). To examine the potential ways TJ could be applied 
to the bail and remand process it is necessary to understand decision-making in practice. 
Wexler (1990, quoted in Madden and Wayne, 2003, p. 340) explains that there are situations 
when laws, legal procedures or the actions of legal actors ‘produce outcomes for individuals 
that are harmful or anti therapeutic, even when the intent was to produce a positive out-
come’. Judges who remand women for their ‘own protection’, for example, may feel that this 
is the better option given the lack of credible alternatives or where all other possibilities have 
been exhausted because of repeat ofending (Player, 2007). This exacerbates the problems 
and issues that women experience where even a short spell in prison on remand can result in 
them losing their homes, employment, incurring debt and most devastatingly of all having 
their children placed in care (Corston, 2007; Howard League, 2020; Masson, 2019, 2021). 
While TJ considers the impact of legal rules and procedures on the wellbeing of individuals, 
Winick (2003) also emphasises the importance of analysing how TJ principles and practices 
are applied by legal and criminal justice actors. He explains that whether ‘legal or other ac-
tors are aware of the fact their actions and words can and do have a profound impact upon 
the mental health and psychological wellbeing of the people they come across in the legal 
environment’ (Winick, 2003, p. 1063). TJ could serve as a valuable tool in addressing some 
of the issues women experience when interacting with legal and criminal justice actors. 

There are various ways in which TJ can be implemented in the CJS and these are by no 
means exhaustive. It may, for example, be ‘practiced at the organisational level of the court 
by devising new procedures, information systems and sentencing options and by establishing 
links to social service providers to promote therapeutic outcomes’ (Casey and Rottman, 
2000, p. 14). There are instances where the application of TJ may also require amending 
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legislation, legal rules, procedures and policies (Casey and Rottman, 2000). More recently, 
TJ has been promoted in the application of international legislation namely the Bangkok 
Rules (United Nations, 2010). Crewe (2020) notes that the rules have been notoriously dif-
fcult to enforce because of their soft law status. She goes on to explain that understanding 
how legal actors make decisions is important for examining whether TJ could be used to 
implement the Bangkok Rules (2010). 

The use of TJ, however, is not limited to legal actors. It has been suggested that TJ prin-
ciples and practices could be adopted by police and social workers. Using TJ in this way 
could potentially help to reduce the number of women remanded to prison. Currently, TJ 
approaches to policing are underexplored; however, Perlin and Lynch (2016) examined the 
use of TJ in interactions with the police and people with mental disabilities. They argue 
that inappropriate arrests play a signifcant role in the number of people we see with mental 
disabilities in prison (Perlin and Lynch, 2016). This can be attributed to a lack of training 
and resources in which to manage people with mental disabilities and ill mental health (An-
giolini, 2012; Hackett, 2015). For example, the number of women arrested who sufer from 
chronic mental health problems is continuing to rise (APPG, 2021). In England and Wales, it 
was estimated that 50,374 women were arrested for non-violent ofences in the year ending 
31 March 2019 and were considered vulnerable and/or under the infuence at the time of 
committing the alleged ofence. This would suggest that intervening with the use of TJ at 
an earlier point in the system could potentially stem the fow of women into the courts and 
prisons. Many women in the remand population sufer from poor mental health (Mental 
Welfare Commission, 2021) and this can be exacerbated by their time spent in prison, which 
is a risk factor for self-harm and suicide (Rickford, 2003; Corston, 2007). 

Social workers also play an important role in the CJS by providing support and supervi-
sion to those in the community who have ofended. In addition, they may deliver prison and 
community programmes to aid rehabilitation and provide courts with social work reports 
(McIvor, 1994; Social Work Scotland, 2018). Their role can also involve advocacy which is 
a useful tool when working with those who have contact with the CJS. Many criminalised 
women may feel disempowered by the legal process, for example, Steward (2005) found that 
remand hampered women’s access to legal advice. Madden and Wayne (2003) draw similari-
ties between TJ values and those of the social work profession noting that social workers are 
uniquely positioned to play a role in advancing the goals of TJ. They advocate for using TJ as 
a framework to structure social workers’ analysis of legal issues and suggest that ‘examining 
legal situations from the perspective of TJ provides guidance as to the roles social workers 
can assume’ (Madden and Wayne, 2003, p. 339; see also Wexler and Winick, 2008). TJ pro-
vides another lens for social workers to analyse the law critically and use that knowledge to 
initiate changes to laws, policy and practice. The challenge lies in persuading social work 
professionals that TJ has the potential to transform their practice and the lives of the indi-
viduals they support. It would require a certain commitment from social workers who could 
potentially use their position to ‘infuence the legal system through education, advocacy and 
proactive legal policy development’ (Madden and Wayne, 2003, p. 342). 

Terapeutic Jurisprudence and Pretrial Services 

The last, and what has been described as the most efective way of reducing remand by 
Travers et al. (2020), is by ofering pretrial services. Like specialist courts, pretrial services 
are designed to meet the social and psychological needs of vulnerable people and are similar 
in that they seek ways to reduce imprisonment by addressing those needs (Castellano, 2011; 
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Maurutto and Hannah-Mofat, 2013; Travers et al., 2020). In the US, they were designed to 
improve the sharing of information between other actors and judges at the decision-making 
stage (Mahoney et al., 2001). While there are many models which deliver pretrial services in-
ternationally, there is a lack of consistency in service provision (Travers et al., 2020). In Aus-
tralia and the US, many of these models are run by agencies ‘loosely connected to the court’ 
(Travers et al., 2020 p. 173) who usually rely on funding from public and private sources. 
However, this is not the case with the Magistrates Early Referral into Treatment Program 
(MERIT) in New South Wales, Australia and Court Integrated Services Program (CISP) in 
Victoria, Australia. These models do not provide or monitor services, instead they provide 
access to a wide variety of services which are funded by the state government (Travers et al., 
2020), and CISP was created to specifcally reduce the remand population. 

One of the criticisms of pretrial services is that they are believed to be even more con-
troversial in removing due process rights (Travers, 2020). As mentioned previously, many 
women on remand are untried and therefore presumed innocent (Edgar, 2004; Corston; 
2007; Player, 2007). Diverting women who would have been either released without charge 
or given bail into therapeutic programmes could be viewed as net widening. The criticisms 
levelled in the literature about the ‘punitiveness and coercion of drug courts’ (Travers et al., 
2020 p. 188) could therefore equally be applied to pretrial services (see Casey and Rottman, 
2000). Maurutto and Hannah-Mofat (2006, p. 202) argue that specialised courts use ‘wel-
fare and treatment’ alongside more ‘punitive elements’. They argue that bail can be used to 
justify the imposition of seemingly ‘therapeutic conditions’ which efectively blurs the ‘penal 
and administrative boundaries’ (Maurutto and Hannah-Mofat, 2006, p. 207). Travers et al. 
(2020), however, profer that the reasons for expanding therapeutic programmes and initia-
tives are to reduce the use of remand and imprisonment more generally and the emotional 
and fnancial costs associated with incarceration. 

Summary 

The overuse of remand is a signifcant issue for women in many countries, including Scot-
land. Despite the punishing nature of the remand process, which ultimately pushes women 
further into the carceral net, judges continue to remand women for their ‘own protection’ 
(Player, 2007; HLS, 2021). This is incredibly problematic given that prison is an infnitely 
more damaging place for vulnerable women (Rickford, 2003; Corston, 2007; MoJ, 2018). 
In Scotland, the alternatives to remand such as EM are poorly utilised, and the availability of 
bail support and supervision schemes are patchy due to the precariousness of funding (Nellis, 
2015; PRT, 2016). This increases the likelihood of criminalised women being remanded 
putting them at serious risk of being made homeless, losing their job, incurring debt and 
having their children taken into care (Corston, 2007; Masson, 2019). The gendered pains 
of remand are therefore far reaching, long lasting and a signifcant barrier preventing crim-
inalised women from moving forward with their lives. The lack of access to housing is also 
a considerable issue for women as it may be viewed by courts as contributing to their risk of 
reofending or failure to show up for court (see Masson, 2021). 

The inability of conventional courts to tackle the underlying causes of crime has, how-
ever, paved the way for problem-solving courts (Maurutto and Hannah-Mofat, 2006). 
These therapeutic orientated courts have grown phenomenally in the UK, the US, Australia 
and further afeld (King, 2008; Travers et al., 2021). It has been argued that for criminalised 
women who are at risk of being remanded, TJ principles and practices could be used in a va-
riety of ways to mitigate some of the harm experienced while navigating the bail and remand 
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process. One way it could assist is by encouraging the implementation of gender-specifc 
legislation such as the Bangkok rules (2010). Here, this important legal framework could be 
enforced in courts and prisons so that female prisoner’s rights are respected and protected 
(Crewe, 2020). Social workers are also well placed in their role to advocate for changes to 
laws, policy and practice. TJ values have much in common with the social work professions’ 
ethical code as it seeks to maximise an individual’s emotional and psychological wellbeing 
by treating them with dignity and respect (Wexler, 2010; BASW, 2021). 

Criminalised women explain that the way they are often treated by legal and other ac-
tors in the CJS can have a profound impact on their sense of self causing shame and stigma 
and inevitably preventing them from moving forward. In addition, the police could play a 
signifcant role in helping to divert vulnerable women out of the CJS by using TJ principles 
and practices to enhance their understanding of the issues criminalised women routinely en-
counter. The generalisability of TJ is, however, problematic as there is a need to incorporate 
criminalised women’s needs into its principles and practice for them to obtain any beneft 
(Wilson, 2017). 

Implementing pretrial services such as those discussed here hold some promise but would 
need to be adequately funded by the government, for example, like the CISP and MERIT 
programmes in Australia. This money would then need to be ringfenced as cuts to women’s 
services have left criminalised women with very few alternatives. Women need gender-
specifc alternatives to remand which provide access to advocacy, structured social services, 
and comprehensive support. This individualised support must include access to mental health 
and addiction services and assistance with housing, securing employment or education and 
training (Masson, 2021). 

Many promises to improve the experiences of women in the CJS have been made over 
the years by various governments, yet progress has been painfully slow (Booth et al., 2018). 
In the meantime, vulnerable women continue to experience enduring harms through, what 
is often, unnecessary, and prolonged contact with the CJS. We must continue to challenge 
imprisonment as a legitimate response to vulnerable women who are experiencing multiple 
forms of disadvantage. When remand is seen as the only option for vulnerable women, it is 
evident that we need to see more investment in initiatives that address inequality and injustice. 
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