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When changes in Swedish law were proposed that affected the professional jurisdiction regarding involuntary
care, reactions from the medical community were strong. The chairman of the parliamentary committee
responsible for the proposal described how he was met by “a thousand psychiatrists booing” when presenting the
suggestions to a Swedish psychiatry congress four decades ago. That psychiatrists would have to make an
application in court arguing for the necessity of involuntary care measures was regarded by the profession as

agnotology N . L -
sociology of ignorance deeply subversive. Fast forward to today, where several studies have shown that the administrative courts rule
citizenship according to the psychiatrist's recommendation in nearly 100% of cases. This state of affairs has warranted

attention from several fields. In this paper I discuss findings from a transdisciplinary project on decision-making
practices regarding involuntary care. Applying the lense of empirical ethics, my examination focuses on how the
central value of legal certainty [rattssakerhet] is achieved as a matter of practice, that is how it is enacted when a
variety of actors discuss decision-making and assessment in and around court hearings. Heeding the call for
careful and symmetrical tending not only to practices and institutional arrangements of knowing but to those of
not knowing, I draw on work from agnotology and the sociology of ignorance (Proctor & Schiebinger 2008,
McGoey 2007; 2012). I argue that for legal certainty to be brought about it requires acts and infrastructures of not
knowing.

1. Introduction

In this paper, I focus on the enactment of legal certainty
[rattssakerhet] in Swedish mental health courts as a core value that
serves to protect the patient-as-party (Sjostrom, 1997) or, if you will, the
patient-as-citizen. Theoretical resources are drawn from empirical
ethics, agnotology and sociology of ignorance. Discussing findings from
a Swedish transdisciplinary study of decision-making practices in court
cases regarding involuntary care, I argue that for legal certainty to be
brought about it requires acts and infrastructures of not knowing: for judges
as well as public defenders to stay in narrow and self-imposed lanes; for
the temporal perspective in court proceedings and legal requisites to
focus on the here-and-now of a patient's state and their current need for
care rather than for questions to center on whether or not the care

provided is of good quality and moving apace; and for a discursive
construction of a seemingly singular court that keeps a regular eye out to
protect and guarantee patient-parties legal security, rather than a series
of interchangeable judicial actors moving in and out of a process in
which the only permanent actors are the patient (if they participate) and
the applying senior consultant psychiatrist. One effect of this enactment
of legal certainty is a repurposing of the court's role: as an arena
providing pedagogy and care, as well as reassurance that society func-
tions and has not forgotten its citizen(s).

In the Swedish context, rattssakerhet is a widely invoked and
normatively loaded concept, commonly understood as denoting the
assurance, predictability and fairness of legal decision-making. It is
closely associated with the protection of individuals against the arbi-
trary exercise of power, and with the expectation that public authorities
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should act in consistent, transparent and accountable ways. Importantly,
rattssakerhet functions not only as a legal principle, but also as a broader
societal value that is frequently mobilized in public debate, policy
documents and professional practice as a marker of legitimacy and
trustworthiness.

While rattssakerhet is commonly translated into English as legal cer-
tainty (and will be in this paper), the two terms are not fully equivalent.
In English-language legal discourse, legal certainty is often discussed in
relation to the clarity and foreseeability of legal norms and to limits on
interpretive discretion, whereas rattssakerhet is more frequently invoked
in relation to the stability, reliability and predictability of the legal order
as experienced by individuals.'

In this paper, rattssakerhet/legal certainty is not approached as a fixed
doctrinal standard or as a set of legal requirements to be assessed against
formal criteria. Rather, it is treated as an avowed value whose meaning
and force emerge through institutional practices. The analytical focus is
therefore on how legal certainty is enacted, invoked and made opera-
tional in decision-making processes concerning involuntary psychiatric
care, and on the forms of knowing and not-knowing on which these
enactments rely.

To examine how legal certainty is enacted in practice, the paper
draws on material from a Swedish transdisciplinary research project on
decision-making in cases of involuntary psychiatric care, based pri-
marily on qualitative interviews with professional actors involved in
administrative court proceedings. The paper advances three interrelated
arguments. First, it shows that the well-documented asymmetry be-
tween medical and legal authority in mental health courts must also be
analysed as an outcome of institutionalized arrangements of not-
knowing. Second, it demonstrates how legal certainty is enacted
through practices that prioritise procedural reassurance, present-
oriented assessments and role restraint, rather than sustained scrutiny
of treatment content and progression. Third, it argues that these ar-
rangements contribute to a repurposing of the court's role, in which
patient participation is valued less for its capacity to influence outcomes
than for making the legal order visible and trustworthy.

The paper proceeds as follows. The next section situates the study
within Swedish and international research on mental health tribunals,
followed by a brief historical overview of the negotiation of professional
jurisdiction in involuntary psychiatric care. The theoretical framework
is then outlined, drawing on empirical ethics and the sociology of
ignorance. The analysis presents findings from the interview material
and a comparative “alternative casing” contrasting involuntary care
proceedings with assessment practices in the Swedish social insurance
system. The discussion examines how arrangements of knowing and not-
knowing shape the enactment of legal certainty, before the paper con-
cludes by reflecting on implications for citizenship and care in court.

2. Mental health tribunals

Involuntary psychiatric care in Sweden is primarily regulated by two
central acts; The 1991 Compulsory Mental Care Act (1991:1128), and
the 1991 Forensic Mental Care Act (1991:1129). These two Acts are
grounded in different legal logics; one in civil and administrative mental
health law and the other in criminal law. The results for the individual
are however similar in terms of circumscribed autonomy regarding
medication, coercive measures and personal freedom. Questions
regarding the continuation of involuntary care (under both acts) are

! For an insightful reflection on what language and translation will do to our
analyses, see Mann and Mol (2018).
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handled by administrative courts.” Actors involved in administrative
court proceedings are a judge, three lay judges, a court-appointed expert
psychiatrist, the applying senior consultant psychiatrist, a public
counsel and the patient concerned.

Numerous studies in Sweden have established that court proceedings
dealing with matters of involuntary care tend to privilege medical per-
spectives over judicial concerns and rule against patients' stated in-
terests. The very way ‘interest’ is conceptualized and how court actors
understand the ontological state of the person whose health and rights is
to be adjudicated — are they a ‘patient’ or a ‘party’ — has been discussed
extensively by Sjostrom (1997). The role and practices of the court-
appointed expert psychiatrist in oral hearings has been examined and
problematized (Eriksson et al., 2017; Sjostrom et al., 2017), and a study
of 541 involuntary community care decisions spanning a period of 6
months showed how both the courts and court-appointed psychiatrists
agreed with treating psychiatrists in 99% of cases (Zetterberg et al.,
2014). Another study focused on legal representatives in administrative
court hearings relating to involuntary care showed that the roles of
‘spokesperson’ and ‘therapist’ trumped that of ‘defender’ (Hollander
et al., 2007). Relatedly, drawing on interviews with patients, Pedersen
et al. (2020) show how the introduction of a therapeutic logic in mental
health law proceedings may undermine procedural safeguards by
recasting legal processes as instruments for care rather than for
contestation. A recent study by Soderberg et al. (2023) investigated
patients' experiences of participating in administrative court hearings,
summarizing them as both practically and existentially disorienting. In
her extensive mapping of legislation concerning involuntary psychiatric
care and the conflicts of interest inevitably contained within it,
Kindstrom Dahlin et al. (2017) highlights a taken-for-granted contra-
diction in how we approach autonomy of body and mind respectively.

A systematic review of the international empirical literature on
mental health review tribunals (Thom & Nakarada-Kordic, 2013) reso-
nate with such findings. In it, 11 common themes were identified,
among them “inadequate legal representation”, “clinicians inadequately
prepared”, “the health context dominates” and “enhancing therapeutic
outcomes”. The manner in which judicial actors understand and
approach their roles in such settings has long since been problematized,
poignantly encapsulated in Holstein's (1993) description of how public
defenders would sometimes “let the patient hang themselves” by letting
them speak freely in court, a shorthand for getting out of the perceived
ethical dilemma of representing clients for whom a win in the short-term

2 The Compulsory Mental Care Act (LPT) applies to individuals not suspected
of any crime, and the Forensic Mental Care Act (LRV) governs forensic psy-
chiatric care as a criminal sanction. While the two Acts differ in their legal
foundations, both rely on assessments of severe mental disorder and the need
for compulsory psychiatric care, although the statutory formulations of neces-
sity differ between the two Acts.

Proceedings concerning the continuation of involuntary psychiatric care
are, in most cases, institutionally scheduled rather than individually initiated.
Under LPT, continued involuntary care beyond an initial period requires that
the applying senior consultant psychiatrist submit an application to the
administrative court. Under LRV, judicial review of continued care is manda-
tory where the care is combined with special discharge review [sarskild
utskrivningsprovning, SUP], which entails regular court involvement in decisions
concerning continuation, termination, or changes in the form of care. Court
permission is time-limited and must be renewed at regular intervals, resulting
in recurring court hearings as long as involuntary care is maintained.

Patients have procedural routes to bring their case before the court, pri-
marily by appealing decisions concerning involuntary care or refusals to
terminate such care. However, the court proceedings referred to in this paper -
as described by participating professional actors - largely arise from the statu-
tory requirement for periodic judicial review initiated by the applying senior
consultant psychiatrist, rather than from patient-requested applications. The
present analysis does not quantify the proportion of proceedings initiated by
patients, as such distinctions are not systematically recorded in available
administrative data.
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might in actuality represent a loss as they need the (involuntary) care
that they are contesting. This feeling among professionals of knowing
what is really needed and selectively trailing towards that outcome
instead of assuring a process in which assessment and evidence is
scrutinized, is described in studies spanning over many jurisdictions
(Brockman, 1993; Diesfeld & Sjostrom, 2007; Peay, 1989; Perkins,
2003).

The asymmetrical weighting of epistemic power is thus an important
issue in medicolegal decision-making regarding involuntary care. In this
paper the focus is on how the much-reported lopsidedness in mental
health courts comes about. That, I argue, has as much to do with insti-
tutional arrangements of not knowing as it has to do with knowing. In the
first section I introduce the twin resources of empirical ethics and
agnotology/sociology of ignorance, which have been applied to an
interview study in which professional actors in involuntary care cases
reflect over decision-making practices. I then sketch out a brief history of
how the professional jurisdiction (Abbott, 1988) over involuntary care
has shifted in Sweden over the course of a century, after which the
empirical case, method and analysis is described.

3. Empirical ethics, agnotology and ignorance

Empirical ethics, broadly conceived, is concerned with questions of
how ethical norms and values are manifested, negotiated and applied in
real-world contexts. This stands in contrast to a principle-based ethics
that concentrates on which ethical norms and values that ought to be
manifested in an endeavor or arena, why that is or how that should be
done. When applying an empirical ethics lense, values or normativities
are analysed and understood as outcomes of processes or relational
networks, rather than as pre-fixed entities guiding actions and making
them ethical to a greater or lesser extent (Dussauge et al., 2015; Pols,
2015). This is what Dewey (1913), and a century later Muniesa (2011),
call a flank movement, a pragmatist approach by which values are un-
derstood as action rather than essence. If shifting the question from
“what is a value” or “how can we achieve certain values”, to “how are
values made” or “what is being valued”, institutional practices become
interesting to explore.

One pertinent example of how empirical ethics can be applied is
medical anthropologist Jeannette Pols' examination of psychiatric
nursing in long-term mental health care. In her analysis, Pols demon-
strated how different work practices contained within them ideals of
citizenship that enacted the patient-as-citizen in different ways (Pols,
2006). Different nursing practices to do with washing and cleanliness
each performed a version of citizenship, for example cleanliness as a
basic skill to become an independent citizen, or cleanliness as a basic
precondition for citizenship and learning to live among others. When
comparing two psychiatric hospitals, Pols observed how formal changes
in law can radically change day-to-day care practices. Contrasting how
the hospitals handled a newly instigated law aimed at strengthening
patients' rights in dispute with a caregiver, she identified two competing
standards of good: a juridical mode and a caring mode (Pols 2033).
Empirical ethics, then, aims at examining how different normativities or
versions of good are brought about through practice.

Thus, when approaching an avowed value such as the Swedish
notion of rattssakerhet/legal certainty, my focus is on conditions,
practices and infrastructures that bring about or enacts a particular
version of good and discuss its effects. In examining the system put in
place to oversee and safeguard the medicolegal terrain of involuntary
care, and listening to the professional actors operating within it as they
describe their practices and pressure-points, I want to know how legal
certainty is made. Through descriptions of individual cases and general
practices, my focus is on tracing how the Swedish administrative court
system produces that avowed core value to which all citizens are said to
be entitled. The initial focus in the overall project was on different kinds
of knowledge and expertise, in particular the broad notions of medical
and judicial expert knowledge. This would be an interesting epistemic
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terrain to map out, the reasoning went, as the standards for what con-
stitutes key notions such as evidence, certainty and standards for how
you go about to attain them would differ between the professions. By
interviewing people with different types of expertise and experience of
working within this system, we would get a handle on things. As will
become clear, in following this track the analysis increasingly came to
center as much on not knowing as it did on knowing.

This brings us to a second theoretical resource, that of agnotology.
The term — derived from the Greek agnosis (not knowing, ignorance) — is
a wordplay on epistemology. It was first used in the context of cancer
research and referred to the deliberate and strategic cultivation of
ignorance on part of the tobacco industry (Proctor, 1995). It gained
more widespread prominence when Proctor and Schiebinger launched a
call to action in their 2008 book Agnotology: the making and unmaking of
ignorance, promoting the study of ignorance in a multitude of settings
and guises. The central tenet of agnotology is that we should pay as close
attention to the conditions, practices and infrastructures that enable not
knowing as we do to the conditions, practices and infrastructures that
bring about different types of knowledge. Importantly, ignorance is not
merely an absence of knowledge, but - like knowledge - a product, an
effect, an outcome of different orderings in our society. And while
epistemology has been the focus for our collected attentions for cen-
turies, agnotology has been overlooked. As discussed by Pinto (2015),
much work on agnotology and ignorance has tended towards a norma-
tive slant, tracing self-serving motives or agendas to actors or organi-
sations. One influential example is Oreskes and Conway's (2010)
Merchants of doubt, analysing how science has been (mis)shaped through
connections between scientists, market forces and weak media.

Paul and Haddad (2019) propose instead to analyze the production
of ignorance in a symmetrical fashion, in the same vein as knowledge
has been approached in Actor Network Theory and sociology of scien-
tific knowledge (Bloor, 1976; Callon, 1986; Law, 2004). They point to
McGoey's studies of ignorance as necessary infrastructure for institutions
or practices as good examples, focusing on political and social effects
(McGoey, 2007, 2012). McGoey points to the importance of scale when
considering what she terms strategic ignorance, and how institutions
can benefit from ambiguity: “[S]trategic ignorance is often more insti-
tutionally advantageous the more widely it is individually mobilized.”
(McGoey 2012:570). This is the approach that I adopt in my analysis of
decision-making practices regarding involuntary care. Importantly, the
term ignorance is not used here in a pejorative sense, nor is it treated as a
trait displayed by individuals.

Ignorance should, then, be studied in its many shades and forms.
Croissant (2014) identifies several attributes to apply when studying
ignorance across cases or disciplines, among them intentionality. In a
paper discussing socially harmful ignorance in democracies, Williams
describes “motivated ignorance” as “cases in which ignorance is moti-
vated by the anticipated costs of possessing knowledge” (Williams,
2021:7807). Bovensiepen (2020) differentiates between levels on
intentionality and notes that ignorance does need to be consciously
employed as way to achieve something. She invokes James Scott's
(1998) Seeing like state when discussing different forms of epistemic
disconnect and how the blindness of seeing like a state can become a
naturalized part of a job. In the context of vaccine registries, Paul and
Haddad (2019) label as “convenient uncertainty” the (in)action of not
finding out or collecting information that could have been collected.
This was not an example of deliberate ignorance but rather a form of
“ritualized neglect”: not the result of an agenda but also not just acci-
dental (Paul & Haddad, 2019: 305).

In the vein of empirical ethics, it is not my errand here to attribute
intention, nor to make judgments of whether outcomes are right or
wrong, but rather to examine different and at times conflicting versions
or modes of ‘good” within practices (Pols, 2003, 2015). As will be seen
later in the paper, and as described by my colleagues and I elsewhere,
when working with “psych cases”, judicial actors in our study continu-
ously wrestled with how to meet standards of justice as ordinarily
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practiced while at the same time protecting clients who they understood
to be sick and in need of care (Kindstrom Dahlin et al., 2017). The way
this conundrum was negotiated is, I believe, well worth examining and
discussing. I will refrain from making judgments on whether the
enactment of legal certainty is correct and instead discuss my analysis in
the context of citizenship, exploring renderings of legal certainty as
notions that constitute the relationship between individual and state in
different ways.

4. A brief history of involuntary care in Sweden

Legal questions concerning the rights and protection of individuals
subjected to involuntary psychiatric care have been debated in Sweden
for more than a century. At the turn of the twentieth century, psychiatric
care was predominantly coercive in character, and the principal concern
was not treatment or recovery but social control. Physicians were
granted extensive authority to detain individuals in mental hospitals,
often with minimal external oversight (Nystrom, 1895). Early criticism
of this system was propelled by public scandals that exposed the risks of
unchecked medical power. One oft-cited example is the so-called Tufwa
case, in which a farmer was committed to a mental hospital without
medical examination or documentation, following pressure from rela-
tives. The case became emblematic of a system unable to protect citizens
from the combination of medical authority and private interests, and it
fuelled demands for legal safeguards against arbitrary detention
(Nystrom, 1895). In response, discharge boards were gradually intro-
duced, incorporating legal expertise and lay representatives.

Mid-twentieth-century debates further reinforced concerns about
institutional power and accountability. In the 1950s, a series of scandals
discussed under the heading of”’judicial rot” illustrated how psychiatric
commitment could be instrumentalised to neutralise dissent, including
cases in which individuals were committed following conflicts with
powerful judicial actors. While these events did not lead to immediate
structural change, they contributed to a growing consensus that psy-
chiatric detention required stronger legal oversight (Gronwall & Hol-
gersson, 2018).

A more substantial shift occurred in the 1980s and early 1990s, when
reforms were proposed that would formally transfer decision-making
authority over involuntary care to administrative courts. These pro-
posals were highly contentious. Members of the psychiatric profession
strongly opposed what they perceived as an encroachment on medical
jurisdiction, a position memorably illustrated when the chairman of the
parliamentary committee responsible for the reform was met by “a
thousand psychiatrists booing” while presenting the proposals at a na-
tional psychiatry congress (Gronwall, 2012).

Despite this resistance, the reforms were enacted, marking a princi-
pled reconfiguration of professional authority: continued deprivation of
liberty would now require judicial approval by an administrative court.
Notably, even before the full reform package came into effect, a proce-
dural change introduced in the early 1980s required senior consultants
to regularly report continued involuntary care measures to the courts. In
the years following this change, the number of patients held under such
measures decreased markedly. While courts rarely rejected applications
outright, the very requirement to account for ongoing detention appears
to have affected clinical practice, suggesting that the presence of judicial
oversight — rather than its active intervention - was sufficient to reshape
decision-making (Gronwall & Holgersson, 2018).

Since the acts came into effect, empirical studies have consistently
shown that administrative courts almost invariably follow the applying
senior consultant's recommendations in cases concerning continuation
of involuntary care (Gustafsson, 2009; SOU 1998:32, 2026). A review
conducted by the societal programme Agenda of cases from one Swedish
district in the autumn of 2012 found that the court deviated from the
applying senior consultant psychiatrist assessment in only one out of
200 cases. Similarly, an analysis of administrative court decisions in
Malmo between 2011 and 2012 showed that all 103 applications for
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continued involuntary care were granted (Wahlberg et al., 2015).

Taken together, this historical trajectory foregrounds a persistent
tension between medical expertise and legal oversight in the governance
of involuntary psychiatric care. The introduction of judicial review
represented a significant symbolic and institutional shift, yet it did not
dissolve this tension. Instead, it reconfigured how authority, re-
sponsibility and scrutiny are distributed across professional domains.

As the following sections demonstrate, it is through this reconfigu-
ration that legal certainty comes to be enacted in practice: shaping
which questions are asked, which forms of knowledge are prioritised,
and which aspects of ongoing involuntary care remain institutionally
unexamined.

5. Material and method

This paper draws on material from a transdisciplinary research
project titled “Expertise, Evidence and Ethics in Decisions on Compulsory
Care — an Investigation of the Epistemic Borderland between Medicine and
Law”.’ The wider project drew on several strands of qualitative material,
including interviews with patients and professional actors. The present
paper draws on a subset of 30 interviews conducted with professionals
involved in, or closely connected to, administrative court proceedings
concerning involuntary psychiatric care. Of these 30 interviews, 23 were
conducted with professional actors who regularly participate in
administrative court proceedings concerning involuntary care: senior
consultant psychiatrists (n = 5), court-appointed expert psychiatrists (n
= 4), judges (n = 8), and public counsels (n = 6), most of whom were
active in two larger Swedish administrative court districts. These in-
terviews constitute the primary empirical material for this article, as
they focus directly on courtroom practices, professional roles, and
decision-making in involuntary care cases. The remaining 7 interviews
were conducted with clerks, lay judges, prosecutors, and civil servants at
the National Board of Health and Welfare. While not analysed system-
atically in this paper, these interviews informed the broader under-
standing of the institutional context and were used to contextualise and
triangulate interpretations emerging from the core interview material.

Participants were recruited on the basis of their professional
involvement in administrative court proceedings concerning involun-
tary psychiatric care. Initial access to the field was facilitated through
one administrative court, which distributed a general invitation
describing the research project; individuals who were interested then
contacted the research team directly. Further participants were
recruited through referrals from interviewees. In these instances, care
was taken to identify actors occupying different professional roles and
positions within the proceedings, rather than only those perceived as
particularly experienced or well-functioning. The resulting group of
interviewees consisted primarily of professionals currently active in
administrative courts in two larger Swedish court districts. Participants
varied in terms of professional seniority and years of experience; this
variation contributed to breadth in perspectives across the material but
was not treated as a separate analytical dimension. Demographic char-
acteristics were not treated as analytically salient, given the study's focus
on institutional roles and practices.

The interviews analysed in the present paper were conducted with
professional actors and focused on their roles, experiences and practices
in relation to administrative court proceedings concerning involuntary
psychiatric care. The interviews did not involve sensitive personal data
as defined by Article 9 of the EU General Data Protection Regulation
(Regulation (EU) 2016/679), nor did they concern information about
identifiable individuals. Rather, they addressed general medico-legal
considerations, professional roles and decision-making practices. As
such, they did not fall under the Swedish Act concerning the Ethical

3 The project was funded by the Swedish Research Council, project-id
421-2013-1349.
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Review of Research Involving Humans (SFS 2003:460), which requires
formal ethical approval.” Verbal informed consent was obtained prior to
all professional interviews. Participants were informed about the pur-
pose of the study, the voluntary nature of participation, and their right to
withdraw. All interview material was anonymised in transcription and
analysis.

Interviews lasted approximately 1.5-2 h. Participants were initially
asked to describe their own role, as well as that of the other participants
in the courtroom, and discuss their experiences of mental health law
cases. The comparatively long interview sessions aimed at generating
material with both scope and depth: scope in the sense that participants
had the opportunity to identify and define central aspects of the process
and assessments at the heart of decisions on involuntary care, thus
resulting in data that is governed by the actors' own understandings of
their practices. Towards the end of the interviews the conversation was
increasingly guided by the interviewer to render possible comparative
aspects and depth of analysis. The study design was iterative with in-
terviews being conducted in stages, alternating with analysis of the
material and calibration and development of interview questions and
themes. Interviews were recorded, transcribed verbatim, and imported
into NVivo, a software developed for qualitative research. An initial
exploratory analysis using open coding was followed by a phase of
grouping codes and continuously checking prospective themes against
the overall material. Themes were iteratively developed and refined
through collaborative analysis, including analytical workshops con-
ducted as part of the wider research process.

The analytical framework employed in this paper is abductive
analysis (Timmermans & Tavory, 2012). Abductive analysis recom-
mends combining techniques associated with constructivist grounded
theory (Charmaz, 2000, 2006, 2009) with a pragmatist recognition of
the limits of inductive reasoning. It rejects a notion of inductive, incre-
mental theory construction grounded in data alone and emphasizes that
a central tenet of all qualitative research must be to allow for puzzles and
observational surprises.

In setting out methodological steps of abductive analysis, Timmer-
mans and Tavory recommend a process of revisiting, defamiliarization
and alternative casing. The emphasis on revisiting is in recognition that
interpretation of a phenomena changes over time as we learn and
experience more. This rhymes well with the iterative logic that is part
and parcel of most qualitative analytical approaches, albeit the under-
lying rationale is not primarily to build an incremental understanding by
way of bringing back new data. Revisiting is an analytical principle
developed to allow for time to elapse and for interpretation to evolve as
fieldwork and analysis progress, going back to the data and seeing it
anew.

Defamiliarisation is likewise an analytical move with a long lineage in
social theory, often captured in the anthropological adage of making the
familiar strange and the strange familiar (cf. Berger, 1963; Brecht,
1974). Here, fieldnotes and memo writing serve not only as means of
recording observations and capturing ideas, but also as techniques for
creating generative distance between the researcher and the object(s) of
their perception.

Finally, alternative casing is a way to encourage researchers to think
laterally. One way of doing this is to attempt to reexperience observation
as part of different cases, thinking through bits of data with perspectives
adopted from theories derived in relation to other concerns, taken from
literature or to compare empirical cases. Contrasting cases and theories
are used as a larger interpretive horizon, to avoid empirical nearsight-
edness and to encourage rethinking of data. In this sense, alternative
casing also operates as a form of defamiliarisation, with the potential to
throw taken-for-granted observations in a different light.

4 Ethical approval was obtained for interviews with patients as part of the
wider research project from the Regional Ethical Review Board in Gothenburg
(dnr 247-15). Written informed consent was collected prior to these interviews.
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6. Results

In this section, I first present results from interviews with profes-
sional actors with experience of administrative court cases regarding
involuntary care. This is followed by.

an alternative casing (as laid out above) by comparing assessment
practices in involuntary care cases to those used when assessing if a
person is entitled to claim paid sick leave. While seemingly different
differing decisions regarding different matters, it is illuminating to
compare the two adjacent medicolegal practices in a Swedish gover-
nance landscape.

6.1. A mere judge

A predominant theme in interviews with legal professionals, be they
judges or public counsels — was what knowledge they did not possess.
Interviewees made frequent references to their lack of medical qualifi-
cations and hence inability — and unwillingness - to query the basis for
the medical assessment. In the quotes below, three judges explain how
they lack the knowledge required to enable scrutiny of the applying
psychiatrist's case:

If we continue on this knowledge track, I mean, I have to be inter-
ested, but I cannot believe that I can acquire specialized knowledge that
I can use in my job. It's not possible. Instead, I must have a legal
perspective. But it is impossible to completely separate it from the
medical world since we are forced to incorporate concepts into our legal
assessments that are medical. Like insight into illness, for example. And
structured risk assessments and risk factors. But it's impossible to ignore
that. It's two worlds that merge. You cannot keep them entirely separate.
So I think my role should be interested, humble, and respectful, but I
shouldn't think that I can acquire specialized knowledge that I can use.
But it's good if I am somewhat familiar with the field, but it has to be
more of a general background, and not something I give importance to in
individual cases. That's how I see it. [D7]

Well, you're only a lawyer [jurist]. You're not a clinician. [...] I mean
... without a medical expert, it would've been an impossibility for the
courts to adjudicate in these matters. [D5]

[11t is still the case that I cannot make a medical assessment in the
same way that a doctor can, and I cannot... if the doctor says that this
diagnosis produces these symptoms and requires this treatment, then I
cannot... it is very difficult for me to question that... [D1]

“The medical assessment” in proceedings presented in interviews as
a black boxed object that was any “medical” statement that the senior
consultant psychiatrist made in court. The terms for what the relevant
medical factors to consider are, and how such factors should be estab-
lished, were within the remit of the applying senior consultant to decide.
The court-appointed expert psychiatrist can ask questions but there are
no standards setting out how assessments should be made.

6.2. Treatment alliance and atmosphere

A variety of reasons were presented for this judicial positioning vis-
a-vis the psychiatrists in the room. One was protection of the “treatment
alliance” between applying senior consultant and patient, that might
suffer from the former's assessment being questioned in front of the
latter. This is connected both to the idea of the psychiatrist as a trusted
actor whose judgment must not be second-guessed, and to the impor-
tance of patients' fidelity to a prescribed treatment program. Should, for
example, the basis for the assessment that the patient suffers from a
severe mental disorder require clarification and discussion in court,
there was a fear that this might sow doubts in patients' minds regarding
the need for care. In the same vein, dwelling on the enforced medication
and potential uncomfortable effects of it was viewed as treacherous
territory due to the perceived risk of undermining the applying psy-
chiatrist and encouraging rebellion in the patient. Closer examination of
the basis for assessing that the requisites for involuntary care are
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fulfilled was thought to require sensitivity on part of judges in order not
to agitate the patient and inadvertently setting up the psychiatrist as the
opposition, as described in the quote below:

If it's a case that almost everyone realizes is clear as day then it is
perhaps stupid to start arguing a lot and raise hopes and other things in
the patient. [...] You may also consider the treatment alliance and such
towards the clinician. If you start to drive a wedge between doctor and
patient and that might upset the trust [...] if there's a trust between
doctor and patient [...] then perhaps it is not for the better for the pa-
tient to do that. A prerequisite for successful care is that you have a trust,
that there's an alliance between doctor and [patient].” [D6]

Below, the same judge describes what the hallmarks are of a good
public counsel in these sorts of proceedings. The patient's “opinions”
should be put forward but should not “clash” with the assessment put
forward by the applying psychiatrist.

Yes, but I think when you present the patient's opinions, it's impor-
tant that... well, how should I describe it? That you still do it in a good
way. But also that you don't completely clash, just take... it should still
try to be more of a conversation, and more about maintaining a good
atmosphere as well. Of course, it is the chairperson's responsibility to
ensure this, but that you don't take on the role of a criminal defense
attorney, so to speak, without trying to keep it... yes, so that you
maintain a good atmosphere and create a positive dialogue in the
courtroom. [D6]

6.3. Supportive and suitable public counsels

One of the strongest themes that emerged in interviews with public
counsels was that they too lack the knowledge and therefore profes-
sional mandate to challenge medical assessments. Instead, they por-
trayed themselves as translators for their clients. Clients put forward
their views and public counsels' task is to help dressing such views in
legally palatable language. Conversely, they explain to their clients in
clear and accessible terms what it is that the other actors in court are
arguing and deciding. A clear line was drawn when it came to putting
forward arguments that challenges “the medical assessment”. One
consequence of the notion that “psych cases” are of a particular nature
and that the individuals concerned require special treatment in court,
was that the role of the public counsel was implicitly — and in some cases
explicitly — circumscribed. Critical questioning of the case put forward
by the senior consultant psychiatrist was considered counterproductive
and to represent a failure to protect the client's best interests. Below, a
public counsel discusses how the local administrative court appears to
keep record of “suitable” public counsels to engage in involuntary care
cases. A colleague that he admired was asked not to take on such cases,
in his reading because she was too effective when arguing her client's
position.

[One colleague] she had a few of these hearings and in the end she
talked to the administrative court and they agreed that she probably
shouldn't have those cases because she got really quite frustrated during
these proceedings that ... cause I think that if you're to have these cases
you sort to have to accept that your role is limited. Because I think
otherwise, I know she somehow ended up in a discussion with the court
about the fact that she's very procedurally skilled and she's tough in a
conflict, and that doesn't quite fit ... well I don't know how to put it. It's
not how it's done in this sort of process, even if perhaps it should
be.”[A4]

The public counsel's task in the proceedings was portrayed primarily
as providing support for a distressed and confused client. If done skill-
fully, and in concert with the rest of the actors in court, this could have
therapeutic benefits: clients would feel that they are being heard, which
in turn may lead to developing a more positive attitude towards in-
stitutions and authority, characterized by trust. If done poorly, that is if
the public counsel questioned the judgment or expertise behind the
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medical case put forward in support of involuntary care, the result might
be that the client's long-term prospects were harmed, as a key aspect in
all successful rehabilitation is trust between the patient and the care-
giver. In the quotes below, a judge and a public counsel frame the role of
public counsels as one of providing orderly calm and reassurance:

Well, the public counsel is there to help the patient, you know. Partly
to... and to be a support in the process as well. They do that by sitting
beside [them], so to speak, and turning towards the patient and sort of
taking it in there... Then they also sometimes help me, the public de-
fenders, for example when the doctor is going to talk, we want to hear
what the doctor thinks and then it can happen that the patient some-
times says, “no, that wasn't right” then the counsel can say, wait a
minute, you will have a chance to speak later. And of course, it's for the
patient's own good too, so that... well, otherwise the hearing would be a
bit chaotic [lite rorig forhandling] if the patient were to interrupt all the
time. [D4]

[M]y understanding is that they are there to support the patient
during the actual hearing. Sometimes the patient can also have an
additional support person with them, for example, a healthcare profes-
sional whom they feel comfortable with. Yes. Well, that's the mission
they have, I guess. [D4]

Yes. Well, I feel that beyond... that the important task is to establish a
relationship with the client in this short time, and that the client still
feels that “I have someone representing me,” that's my most important
role. But, apart from that very particular case where I could fight for the
client and actually achieve success... it's such a special [...] case in itself,
I don't feel like my arguments are being listened to. Instead, they listen to
the doctors, and they do as the doctors say. [A6]

6.4. Showing the illness

In the interview material, judges, public counsels and applying se-
nior consultant psychiatrists all pointed to the role of the court
appointed expert psychiatrist as the procedural warranty for the
soundness of the medical assessment. In contrast, the expert psychia-
trists themselves described the oftentimes perfunctory character of their
contribution to the proceedings, due to a lack of clarity as to what their
actual task is and, importantly, the absence of instructions for how an
assessment should be made and what - if any - documentary material
that they should provide to the court. One interviewee explained that
one of the reasons that the assignment was considered attractive is
precisely that it does not require any paperwork, which is almost un-
heard of in a medical line of work.

The court appointed expert psychiatrists further described the diffi-
culties in relation to closely examining whether the legal requisites for
involuntary care are fulfilled, both in terms of it posing a threat to the
treatment alliance, and because it is a pedagogical challenge to translate
clinical observations into legally useful terms. This implicit translational
responsibility sometimes gave rise to a practice by which either the se-
nior consultant or the court appointed psychiatrist attempted to put a
patient's psychiatric problems on display, for the court to “see for
themselves”. A common strategy was therefore to “talk around” the issue
in proceedings where the patient was present and pose questions to
prompt reasoning or behavior that would serve to demonstrate to the
court the severe mental disorder and indispensable need for care. The
questions asked were not intended to obtain actual information from the
concerned party, instead the statements were used to illustrate that the
criteria for involuntary care were fulfilled.

Interviewer: What would you say that the questions [that you ask in
court] aim to achieve?

EP3: I often want to illustrate the problem, for example severe mental
disorder and [lack of] clinical insight surrounding it, then you can ask
the patient “have you got an illness? Right, what sort of illness and how
does it affect you? What kind of symptoms do you or do you not have,
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and so on. And then they get to talk about that that fairly freely. And
sometimes immense delusions emerge, really clearly. Some are acting in
both a manic and psychotic manner there and then, making it a bit of an
own goal, if indeed they are contesting the application. But I try not to
expose a patient unnecessarily or subject them to suffering, but at the
same time make clear to the court so they understand that the patient is
ill.

Interviewer: But you tend to know already?

EP3: Yes. Yes, absolutely. I know.

Interviewer: So it's more to do with providing some sort of ...

EP3: Information, really. Yes, to show.

6.5. An arena to feel seen and heard

One effect of the asymmetrical distribution of agency surrounding
medical assessment was that professional actors construed the court
hearing as an arena for patients to feel seen, in contrast to what they
themselves recognised as the court's normal role of interrogating evi-
dence and scrutinising arguments. Public counsels' role was reconfig-
ured to function as neutral conduits, translating whichever argument
their client puts forward to legalese, but not helping the client to make a
legal case for the outcome that they were seeking. Another task was to
provide emotional backup and to explain. The court was presented as a
civic space that provides a sense of citizenship and belonging, by dint of
there being a public counsel and judge present that listen to the patient's
voice and thar bear witness to the involuntary care. Below two senior
consultants and a judge explain why they think it is important that pa-
tients' attend their court hearings, even if the outcome is pretty much a
given.

L4: We usually try to persuade them. I think it's important for the
patient to be involved, but sometimes I understand that they don't want
to or don't have the energy.

Interviewer: Why is it important?

L4: 1 still think so, it's still society's... control over their healthcare,
the involuntary care they undergo, and it's important for them to see that
it works. It can also be important for them to have the second opinion
that the expert psychiatrist assessment represents. That they have a
chance to talk to a public defender. I think it's important.

I think it is very important for the patient... the hearing itself, or...
they are in a very vulnerable situation, and I believe it would be diffi-
cult... they don't always understand what is happening anyway, but...
yes. I think it's important how the patient has experienced the hearing
when they leave, for the acceptance of the decision, and that they feel
they have been heard, that someone knows they are there, and so on.”
[D5]

Yes, they can choose [whether to attend]. I mean, it's voluntary. But I
try to motivate them and say that it's very important. This is, so to speak,
a legal process, and it's the opportunity where you can influence or try to
influence the proceeding, and they are interested in knowing what you
want. It's also interesting because it can show to some extent how
involved you are in your own healthcare. Because our goal is to work... I
mean after all, the goal is ultimately to try to reintegrate these in-
dividuals back into society, to foster understanding that they have an
illness.[L1P]

In summary, interviewees tended to describe the medicolegal terrain
of involuntary care hearings in terms of a pronounced absence of
knowledge and epistemic mandate for judicial actors, while simulta-
neously underlining the importance of patients participating in the
hearings and for them to feel seen and heard. This duality resonates with
qualitative studies of lived experience in forensic psychiatric care, where
participation in legal and institutional processes is described as simul-
taneously meaningful and constraining, supportive yet disempowering
(Pedersen et al., 2020; Soderberg et al., 2023). In the section that fol-
lows, I use Timmermans and Tavory's technique of alternative casing to
further the analysis.
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7. An alternative casing - comparing medicolegal terms,
practices and objectivities

When working with the interview data, the apparent contrast be-
tween how two types of medicolegal decisions were made in the Swedish
welfare state was striking. Two types of assessments, made in seemingly
similar epistemic terrain where medicine and law meet to adjudicate
and operationalize co-owned terms, appeared to be practiced and
scrutinized in quite different manners (Eriksson, 2015; Eriksson et al.,
2014a, 2014b).

Around the same time as the two new acts regarding involuntary
psychiatric care were signed into law, a new decision-making support
tool for sick leave had been introduced. The reason for introducing the
decision-making support tool was to enable a more “stringent” sick leave
assessment process. Sick leave numbers and attendant costs in Sweden
were way up and something needed to be done. The basis for what
constituted legitimate claims to sick leave needed to be more strictly
defined and assessment practices standardized. Doctors, who had pre-
viously tended to recommend sick leave based on presence of illness,
were now to learn how to appropriately assess their patients' “work
capacity”. This assessment would then be scrutinized by a social insur-
ance officer who would grant or deny the claim. One sticking point was
to identify the underlying reason for the diminished work capacity: was
it “medical” or “social” in character? A new and tighter definition of
“medical” was co-produced with new practices for assessing “work ca-
pacity” (Eriksson, 2015).

The medicolegal term “severe mental disorder” used in relation to
involuntary care is similar to that of “work capacity” used in social in-
surance matters: both terms are set out in law and operationalized by
medical practitioners, an operationalization that then needs to be
accepted by another party that has the ultimate say and makes a decision
(the Administrative court and the Social Insurance Agency respectively).
In the case of sick leave, if there is disagreement or uncertainty
regarding the original assessment made by a physician claiming that a
patient can be said to have a decreased work capacity, the social in-
surance officer can consult a medical insurance advisor.

The medical insurance advisor's status is similar to that of the court-
appointed medical expert in involuntary care cases in that they are
understood as parties with the same kind of medical expertise as the
doctor responsible for the initial assessment, and whose role it is to
function as a resource for the decision-making body. Here, however, the
similarities end. The medical insurance advisor's remit is strictly
defined: the task of the advisor is to examine the documented evidential
basis on which the treating physician has based their recommendation.
In this context, the central question is whether it is reasonable to
recommend a certain period of sick leave based on the data and docu-
mentation presented by the treating physician. It is not the task of the
insurance medical advisor to assess whether the patient is ill or not, nor
if the patient's ability to work is impaired or not, but solely to examine
the medical documentation on which the treating physician has based
their assessment (Eriksson et al., 2014a; Eriksson et al., 2014b; Vahlne
Westerhall et al., 2009).

Like the social insurance administration, the administrative courts
appoint a medical expert. Interviews with psychiatrists who had acted in
this role, as well as with legal professionals with experience of invol-
untary care proceedings, indicated that court-appointed psychiatrists
were afforded considerable latitude in how they defined and enacted
their role. Depending on what they considered the case to require, this
could involve providing a second opinion, acting as a “medical trans-
lator” to guide jurors through psychiatric terminology, or posing critical
questions to the applying senior consultant psychiatrist.

Inquiries with the National Board of Health and Welfare confirmed
that there is no formal guidance regulating how court-appointed medi-
cal experts should carry out their role in involuntary care cases.

In sum, when it comes to assessments regarding “work capacity”, any
interpretation is narrowly prescribed by way of guidelines, devices such
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as a “medical insurance decision-making support tool” and considerable
efforts to train physicians in correctly assessing patients' need for sick
leave. The sick leave practices were reminiscent of what Daston and
Galison (2007) term mechanical objectivity, as well as Megill's (1994)
procedural objectivity, where epistemological warranty is provided by
way of following a correct process according to strict and predefined
rules (Sager & Eriksson, 2015). The involuntary care proceedings were
more similar to disciplinary objectivity (Megill, 1994) or trained judg-
ment (Daston & Galison), when agreed-upon standards for robust
knowledge are developed within a field or profession.

The following table (Table 1) summarises key contrasts that emerged
through the alternative casing. Rather than offering a complete inter-
pretation, it should be read as an analytical heuristic that highlights
differences in how assessment practices are organised across the two
settings, which are taken up and discussed in more detail in the subse-

quent analysis.

Table 1

Institutionalised ignorance in court.

SICK-LEAVE PROCESS/
ASSESSMENT

INVOLUNTARY CARE
PROCESS/ASSESSMENT

ANALYTICAL
IMPLICATION

Shared - if tense -
professional ownership
of process, structured by
templates and decision-
making support tool.

Translatable
measurements essential,
staircase tests etc.

Medicolegal concept
strictly defined in
assessment practices.

Tug-of-war between two
professional groups.

Strong emphasis on
documentary
foundation for medical
claims.

Heavily standardised
process to ensure legal
certainty understood as
predictability and
geographically
distributed sameness.

Judicial process
dominated by medical
actors and perspectives.

No translatable
measurements required,
few or no external tests to
point to. If necessary
patient would be “un-
packed” in court.

Medicolegal concept
flexible in assessment
practices.

Self-effacing boundary-
work on part of judicial
actors.

Little focus on
foundation for medical
claims, apart from the
necessity of documents
being filed on time.

The hearing in itself
portrayed as a symbolic
enactment of legal
certainty, co-producing
values such as dignity
and sense of belonging.

Sick-leave: professional
tension is
institutionalised and
worked through
procedurally.
Involuntary care: tension
is muted through judicial
self-effacement and
deference.

Sick leave: legitimacy is
produced through
compulsory translation
into commensurable
categories.

Involuntary care:
legitimacy is produced
through display and
performative
demonstration.

Sick leave: strict
definition constrains the
object of assessment and
disciplines how
judgements are made.
Involuntary care:
flexibility keeps the
object of assessment
open-ended, limiting the
conditions under which
judgements can be
meaningfully contested.
Sick leave: professional
conflict over cognitive
jurisdiction is articulated
and institutionally
accommodated.
Involuntary care: any
conflict is muted and
rendered inappropriate.
Sick leave:
documentation functions
as an epistemic check.
Involuntary care:
timeliness functions as a
procedural substitute for
epistemic checking.

Sick leave: Legal
certainty as predictability
and sameness.
Involuntary care: Legal
certainty as ritual,
reassurance, and moral
performance.
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7.1. Legal professionals lacking knowledge - reversed boundary-work?

The apparent leeway in involuntary care cases compared to other
decision-making practices made in the borderland between medicine
and law stuck out as interesting. I had entered the field expecting to find
strong professions at odds over what constitutes evidence, relevant
documentation, and how boundaries should be drawn around terms
such as indispensable need of care and severe mental disorder.
“Boundary-work” is a common term used in the field of Science and
Technology studies. The imagery is drawn from cartography and de-
scribes how scientists or other professional groups stake out their do-
mains. In that process actors define what constitutes relevant
knowledge, how it must be measured or exercised and, consequently,
who owns the jurisdiction over a particular question (Gieryn, 1983).

Some boundary work did occur in the early days, when the issue on
the table was whether it was appropriate that members of the medical
profession should be able to deprive citizens of their liberty with
impunity. When examining that process, starting in the late 19th cen-
tury, developments can be traced where checks and balances were
gradually added and voices other than the medical got included. Some of
these changes were scandal-driven, propelled by public outcry in
response to cases where abuse of power and the absence of legal rem-
edies had been glaringly obvious, and initially focused on designing a
system capable of protecting citizens from individual medical pro-
fessionals acting on hidden agendas or allowing themselves to become
tools for other actors lurking in the background.

The general question of what constitutes sufficient grounds for
infringing a person's autonomy and who should adjudicate it received
less attention. That changed with the introduction of the current acts
that shrunk psychiatrists' mandate substantively and placed the
decision-making in the remit of administrative courts. As might be ex-
pected, the preceding period was rife with boundary-work, colourfully if
unusually exemplified by the thousand booing psychiatrists referenced
in the opening section of this paper. Considering the hard-won territorial
dispute that had placed judicial actors at the centre of medicolegal
decision-making concerning involuntary care, I had expected a contin-
uation of such boundary-work in the court proceedings. One of the core
values at stake upon introducing the acts had been legal certainty for
patients subjected to involuntary care measures. My assumption had
been that court practices would centre on providing checks and balances
on medical claims. Actors such as public counsels and court-appointed
expert psychiatrists would carefully examine the case put forward by
the applying psychiatrist, guided by a judge that could adjudicate on
matters such as which type of information or documentation that was
relevant. Instead, I met judicial actors focusing heavily on the limits of
their own expertise in their description of court practices and the roles
and mandate of other actors.

8. Discussion

McGoey's view of ignorance as a resource that can provide necessary
infrastructure enabling smooth running of institutions or practices is
pertinent when looking at how decision-making regarding involuntary
care is designed. For hearings to run smoothly it requires institutional
arrangements that allows for judicial actors not to know and not to find
out: a division of labour between medical experts providing assessments
and judicial actors casting themselves as non-experts who cannot query
the medical underpinnings for such assessments. Despite this, they all
point to the court being the body with the absolute mandate to decide. A
compromise of sorts appears to have been reached. Medical pro-
fessionals accept that the formal decision to (continue to) deprive
someone of their liberty must lie with the judiciary. Legal professionals
recognize that their role is very limited in practice but point to the fact
that there is a system in place as a warranty for legal certainty. The
system is, in a sense, its own answer.
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8.1. Chronicity and institutional presentism

In her study of ignorance and absence, Croissant (2014) identifies
several attributes to apply when studying ignorance across cases or
disciplines, among them chronicity. In the case of involuntary care, time
looms large as a very scarce resource. The interview material contains
vivid descriptions of the high caseload that is fitted into one “psych
round”, and how logistically and administratively demanding it is to
ensure that the right documents relating to each case are in place. It is
not uncommon for a court to deal with an excess of 15 cases in a day,
leaving a narrow timespan for each case from beginning to end.

A pressed schedule may appear trivial, if unfortunate, but it is central
in the production of not-knowing.” For practical and logistical reasons,
the court will appoint one public counsel to handle all cases on a given
day. In the comparatively rare cases when a patient asks for a particular
public counsel this will be accommodated, however the standard pro-
cedure is such that mostly patients will meet new judges and public
counsels each time and vice versa. While actors' roles in court hearings
remain the same from one session to the next, the individuals serving in
those roles do not. The notion of a singular court in place to continuously
oversee and examine the case for involuntary care is thus somewhat
illusory and, importantly, the lack of permanence is unevenly distrib-
uted. The only regular individual actors tend to be the applying senior
consultant and the patient (if the latter opts to participate in the
hearing).

A further temporal aspect concerns how the legal and clinical ques-
tions described by professional actors as central to the decision favour a
synchronous reading of a patient's state over a diachronic assessment of
how care is progressing. In both LPT and LRV proceedings, continued
involuntary care hinges on whether the patient is still considered to
suffer from a severe mental disorder and to have care needs of such a
kind that they cannot be met on a voluntary basis, criteria that are
assessed as present or absent at the time of the hearing, although the
statutory formulations of necessity differ between the two Acts. The
medical assessment by the applying senior consultant, as well as the
opinion from the court-appointed psychiatrist, are therefore framed to
establish the patient's current condition rather than to evaluate how
treatment has unfolded or with what effects.

Combined with an institutional arrangement in which ‘new’ judicial
actors are repeatedly rotated into the arena while the medical actors
remain more or less the same, this framing paves the way for pro-
ceedings in which questions concerning the content, quality and efficacy
of ongoing involuntary treatment remain largely unexamined. A safe-
guarding system that knows only that a patient needs care, but sys-
tematically refrains from asking how that care unfolds over time,
produces a form of institutional presentism. In this arrangement, ne-
cessity is continuously re-established in a series of isolated ‘nows’, while
questions concerning the substance and effects of involuntary treatment
are rendered temporally irrelevant and, consequently, institutionally
ownerless.

8.2. Institutional arrangements and their values

An analysis of institutional ignorance in decision-making regarding
involuntary care could end there. But if examining renderings of legal
certainty as different modes of doing good (Pols, 2003), we might access a
register that allows us to discuss each rendering on its own terms. A
focus on rights and wrongs can at times risk obscuring rather than

5 Although the analysis in this paper concerns decision-making practices
under both the Compulsory Mental Care Act (LPT) and the Forensic Mental Care
Act (LRV), the temporal effects discussed here take on particular significance in
LRV cases. Given the often very long durations of forensic involuntary care, the
absence of a diachronic assessment of treatment content and progression risks
becoming especially consequential.
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throwing light on matters of importance. Rather than framing the ar-
rangements described above in terms of intentions or outcomes, this
section adopts a symmetrical approach. Following McGoey, and as
emphasised by Paul and Haddad, the analytical task is not to uncover
hidden motives or failures, but to examine what is enabled, protected
and foregrounded when particular forms of knowing and not-knowing
are stabilised. In that same vein, ‘doing good’ is not approached as a
question of benevolent intent, but as an analytical shorthand for the
effects produced by particular configurations of practice. In the
following section, I examine what is being protected and produced by an
institutional arrangement through which legal representatives renounce
their claim to interpretive authority.

The contrast highlighted by the alternative casing is not only pro-
cedural but also reflects differences in governing rationales. In the
context of sickness benefit assessments, decision-making is shaped by
explicit policy goals aimed at regulating access to benefits and limiting
sick leave, which institutionalise contestation and scrutiny. In involun-
tary psychiatric care, by contrast, decision-making is shaped less by
explicit policy objectives than by a confluence of care-oriented, pro-
tective and legitimising concerns. These conditions favour procedural
arrangements oriented towards stabilisation rather than contestation.

One worth that is produced or protected is ‘treatment alliance’: the
relationship of trust between patient and psychiatrist, understood as
crucial for any progress to be made in the care. That can be threatened if
the applying senior consultant is forced to speak of the patient's illness in
a manner that the patient does not recognize or agree with. Moreover,
questioning of the medical assessment can undermine the senior con-
sultant's authority as a credible knower in the eyes of the patient. Recent
empirical-ethical work has similarly highlighted how forensic practi-
tioners navigate dual-role tensions, and how values such as trust, alli-
ance and future-oriented protection are enacted and prioritised in
everyday decision-making (Pedersen et al., 2025). Importantly, the
analytical point here is not that a therapeutic alliance is always present
or intact, but that it is treated as a value worth protecting within the
institutional arrangement. Analytically, this requires resisting the
assumption that a therapeutic alliance exists as a stable feature of care
relationships. Instead, the practices described in the material operate to
uphold the therapeutic alliance as a normative reference point even
where relational conditions are fragile, strained, or already
compromised.

As discussed earlier, Pols' study of psychiatric nursing distinguishes
between a juridical mode of ordering and a caring mode of ordering,
depending on whether the emphasis lies on autonomy or relationality. In
one of the hospitals she studied, a “patient advocacy” role allowed
nurses to divide work—or rather, divide roles—so that they did not have
to handle the patient's legal complaints and the relational tensions that
might ensure from that (Pols, 2003). In the material presented here, a
similar ethos can be discerned. I understand the practice to “bring out
and show” patients' thoughts and behaviors to the court as a way to
compensate for the court's limitations and assuage unease about making
decisions based on trust (see also Eriksson et al., 2017).°

From a symmetrical perspective, the treatment alliance can be un-
derstood as a protected object within this institutional arrangement.
References to trust, authority and continuity do not merely express
professional concern, but point to a configuration in which the stability
of the therapeutic relationship is prioritised over the contestability of
medical claims (cf. Sjostrom, 1997; Sjostrom et al., 2017). The reluc-
tance to interrogate assessments in court, and the careful management of
how illness is spoken about in the patient's presence, can thus be read as
practices aimed at preserving this alliance as a condition of possibility
for care. Analytically, this resonates with work that approaches care not
as a unitary good, but as a practical arrangement that foregrounds

6 Such demonstrations fit well with both the medical and legal field's epis-
temological traditions, which strongly emphasizes the visible and observable.
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certain concerns while rendering others less attendable (Lydahl, 2024).

8.3. The patient's role in the courtroom

In her work, Miranda Fricker combines questions of knowing with
questions of justice in interesting and stark ways (Fricker, 2007). Fricker
describes as “testimonial injustice” when someone is being undermined
in their capacity as knower.” Most empirical studies of court proceedings
regarding involuntary care point towards a situation in which the in-
dividual whose mental state and need of care is being adjudicated is
being treated as a very different kind of knower, or not a knower at all,
than are the other actors in the courtroom.

A central question is, then, what role patients have in the courtroom:
why are they there, what function do they fulfil? If they are not there in
their capacity as a knower then what value is being enacted by them
being there? When public counsels in the interview material expressed
the importance of allowing the patient's voice — regardless of how
delusional that voice may appear to others — they were insisting on their
client's humanity or dignity. At the same time, that very voice can be
used as a tool in hearings when the expert psychiatrist tries to tease out
and put on display that the requisites for involuntary care measures are
met. The patient is enacted less as a subject whose rights are at stake,
and instead as a subject whose dignity and emotions are central. In this
sense, the hearing offers a form of participation that is oriented less
towards immediate legal effect than towards familiarisation with legal
procedures and institutional authority.

Against this backdrop, the patient's presence in court can be under-
stood as performing a specific function. Patients are repeatedly
described as central to the hearing, yet not primarily in their capacity as
knowers or as legal subjects whose claims are to be adjudicated. Instead,
participation is framed as important for what it enables the patient to
recognize: that a legal process is in place, that professional actors are
attentive to their situation and whereabouts, and that continued depri-
vation of liberty is subject to regular review. In this configuration, the
hearing functions less as an arena for contestation and more as a site of
institutional reassurance. The significance of the patient's attendance
lies not in epistemic contribution or legal argumentation, but in making
the ongoing presence and orderly operation of the state perceptible.

The repeated emphasis on courtroom atmosphere should be under-
stood as more than a matter of interpersonal sensitivity. Atmosphere
functions here as both an epistemic and a moral technology: it stabilises
trust in the medical assessment by discouraging adversarial questioning,
and it enacts a form of care in which calm, order and reassurance are
treated as values in their own right. Through the careful orchestration of
interaction, atmosphere helps sustain the legitimacy of the proceedings,
even as questions concerning the substance and progression of invol-
untary care remain bracketed. In this sense, atmosphere operates as an
infrastructure of not-knowing, enabling decisions to be made without
opening up questions that might disturb the fragile alignment between
care, authority and legality.

The emphasis placed by court actors on atmosphere, participation
and acceptance resonates with strands of legal scholarship that have
conceptualized such concerns in terms of therapeutic jurisprudence and
procedural justice. From these perspectives, legal proceedings are
evaluated not only by their formal outcomes, but also by their capacity
to provide voice, reassurance and a sense of being treated with respect
(Lind & Tyler, 1988; Tyler, 1990; Wexler, 1992; Wexler & Winick,
1991). In this literature, a caring courtroom and an orderly process are
often framed as means of enhancing legitimacy and compliance (Tyler,
2003). These approaches have, however, also been discussed critically
for tending to leave the institutional conditions underpinning care,

7 The mere attribution of lesser credibility does not, in itself, constitute
testimonial injustice, as differential credibility assessments may at times be
epistemically warranted.
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legitimacy and authority analytically underexplored (Bottoms & Tank-
ebe, 2012; Petrila, 1993).

What the present analysis adds to these accounts is an attention to
precisely such institutional conditions. Rather than treating therapeutic
or procedural qualities as unproblematic goods, the analysis shows how
they are sustained through specific arrangements of knowing and not-
knowing, including the bracketing of questions concerning the sub-
stance, quality and progression of involuntary care. In this sense, the
courtroom practices described here do not simply exemplify therapeutic
jurisprudence or procedural justice, but reconfigure them. Care, peda-
gogy and reassurance are not additional layers added to adjudication;
they are achieved through a redistribution of epistemic responsibility
that renders certain forms of scrutiny institutionally unavailable.

9. Conclusion

Regulation of the relationship between subject and state is a
constitutive part of how citizenship is defined and enacted. Seen through
the lens of empirical ethics, legal certainty does not appear as a fixed
principle, but as something that is made in practice through particular
institutional arrangements. In this article, I have examined how legal
certainty in involuntary care proceedings is accomplished through acts
and infrastructures of not-knowing: through a division of labour that
limits interpretive authority, through a present-oriented temporal
framing, and through practices that bracket questions concerning the
content, quality and progression of care. This institutional ignorance
enables the protection of certain values that are treated as central within
the proceedings, such as trust in medical authority, the preservation of
treatment alliance, and the maintenance of a calm and caring courtroom
atmosphere. Legal certainty is thus safeguarded not by expanding
scrutiny, but by stabilising a particular order of knowing and not-
knowing. One effect of this arrangement is a repurposing of the court.
Rather than functioning primarily as an arena for sustained interroga-
tion of coercive care over time, the court is reconfigured as a space that
provides pedagogy, reassurance and care, alongside the formal decision
to deprive someone of liberty. In this repurposed court, the presence of
the patient takes on a particular significance. Participation does not
primarily serve to render the patient visible as a knower or as a rights-
bearing party whose claims are to be examined. Instead, the hearing
functions as an occasion for the patient to witness the court: to see that a
legal process is in place, that authority is exercised with composure, and
that the deprivation of liberty is embedded in an orderly and caring
institutional frame. In this sense, legal certainty is enacted less through
the court bearing witness to its citizens, than through citizens being
invited to bear witness to the court.
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